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EASTERN DIVISION 

JUANE T. KENNELL, ) 
) 
) Petitioner. 

vs. 
J 
) No. 4:09CV00407 AGF 

DAVE DORMIRE. 
) 
), 
) 
) Respondent. 

MEMORANDUM AND ORDER 

This matter is before the Court on the amended petition of Missouri state prisoner 

Juane Kennell for a writ ofhaberu; corpus pursuant to 28 U.S.C. § 2254. Petitioner was 

convicted of murder in the first-degree, assauJt in the first degree, and two counts of 

armed criminal action, aJI related to the June 2J, 2002 murder of Freddie Chew and 

assault of Jeffrey Shockley in the same shooting incident. Petitioner was sentenced to 

life imprisonment without the possibiHty of parole, 15 years imprisonment. life 

imprisonment, and life imprisonment, respectively. In his amended petition. filed with 

the assistance of counsel, Petitioner asserts the following two grounds for federal habeas 

relief: 

( 1) The state violated his rights under Brad_v v. Maryland, 373 U.S. 83 ( 1963) 

(holding that due process requires the prosecution to disclose to the defense material 

impeachment evidence). and Giglio v. UnitedStates. 405 U.S. 150 ( 1972) (holding that 

evidence tending to impeach the credibility qf a prosecution witness. such as a promise of 



prosecutoriallcnicncy .in exchange for the wimess•s testimony, is subject to Brady 

disclosure requirement), 1 by withholding evidence that key prosecution witnesses 

Shockley and Robert Stewan received favorable treatment, or promises thereof, in 

exchange for their testimony against Petitioner; and by withholding evidence that a gun 

like one She<:klcy testified he used and then threw away at the scene was later found by 

the police in a car in which Shockley was a passenger. 

(2) Defense counsel was ineffective for failing to disclose Petitioner's alibi 

defense to the stale prior to trial; for never investigating, interviewing~ or presenting the 

aestimony of witnesses lo corroborate Petitioner's alibi defense; and for not submitting an 

alibi instruction. 

Respondent argues that Pethioner's Brady claim i~ barred because it was 

procedurally defaulted, and alternatively. that the cJairn is without merit. Respondent 

argues that the state court's adjudication of Petitioner's ineffective assistance of counsel 

claim was legally and factually reasonable. On September 3 and 4. 2015, the Court held 

an evidentiary hearing on the Brady Claim. and new evidence, as well as post-hearing 

briefs. have been submitted to the Coun. 2 Upon review ofthe entire record and 

' This Court refers to Petitioner's claim under Brady and Giglio as a "Brady" claim for 
convenience and clarity. 

1 ln a footnote in his post-hearing brief, Petitioner '"moves to amend his habeas petition 
based upon evidence revealed in subsequent discovery and the hearing, to inClude a claim 
that his conviction was secured through the knowing use of perjured testimony from 
Shockley and Stewart" related to an al1eged arrangement for prosecutorial leniency in 
exchange for their testimony. (Doc. No. 148 at 2 n.l.) The Court grants this request as it 
does not change the essential contours of Petitioner's Brady claim. 
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assessment o.fthe credibility of witne.sses at the evidentiary hearing, habeas relief will be 

denied. 

BACKGROUND 

Petitioner was charged by infom1ation on December 17, 2002, .with acting with 

others in comm1tting the crimes of conviction. One Christopher White was similarly 

charged for the same crimes. Petitioner and White were tried· separately, with White's 

trial commencing a few days a.fter Petitioner's ended. Robert Cradd)ck was the 

prosecutor in both cases. Missouri public defender Stephen Reynolds entered his 

appearance on Petitioner's behalf on the day Petitioner was charged. On February 27, 

2003, another public defender (Afocha lbe) entered her appearance for Petitioner. 

Petitioner's trial commenced on January 5, 2004. At the time of trial. Shockley had two 

state felony charges pending against him that had heen filed on February 18, 2002, for 

possession of cocaine base (a class C felony), and carrying a concealed weapon (a class D 

felony). 

There is no dispute about the sufficiency of the evidence against Petitioner. This 

evidence established the follov.ring. Sometime between 5:00a.m. and 5:50a.m. on June 

21, 2002, Shockley (who was 17 years old at the time) and his friend· Stewart were 

walking to Shockley's house after spending the night at a friend's house where they had 

smoked marijuana throughout the night. Shockley and Stewart stopped at the house 

where their friend Chew was slaying (referred to herein as'"Chew's house"), which was a 

few houses away from Shockley's house, to join Chew and bis girlfriend Jacqueline 



Daughtery on the frontporch. White chatting on the porch and preparing to smoke 

marijuana, the friends saw a car stop at Shockley's house and three men (all in their late 

teens or car1y20s) with large guns in their hands exit the car. Daughtery began knocking 

on the front door ofChew' s house to get in, making a lot of noise, and the three men who 

had exited the car began walking towards the house. Shockley knew Petitioner and. 

White and saw that they were two of the men approaching Chew's house. A few years 

prior, Shockley and Petitioner'" younger brother had had a fight, and since that time, 

Shockley and Petitioner's brother continued to engage in violent altercations, sometimes 

invoJving gtms. 

As the three men approached, Daughtery, Chew, Shockley, and Stewart jumped 

off the porch into the gangway on the side ofthe bouse. Daughtery ran to the back door 

of the house and went inside. Chew and. Shockley had guns too; Shockley's gun was a 

Glock 9mm. When the three men from the car reached Chew's house, they asked where 

Shockley and another individual were. Chew stepped oul of the gangway and fired at the 

three men, whereupon the three men fired at Chew who fell to the ground. Shockley a]so 

fired at the three men, and as shooting continued, Shockley and Stewart ran from the 

scene, with one ofthe three men from the car shooting at them in pursuit? The other two 

men from the car shot Chew at point-blank range a.o:; he tried to get up, killing him. 

Police arrived at the crime scene at 5:50a.m. and recovered approximately 50 

shell C£t5ings at the scene from at least five different guns. including two casings from a 

3 As to identity of this shooter, Shockley testified, "Ifl'm not mistaken; it was 
[Petitioner}." (Resp. Ex. A at 521.) · 
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Glock 9mm. No weapons were retrieved from the scene. At the scene, Shockley and 

Stewart fold the police that Petitioner and White were two of the shooters, Stewart 

testified that he recognized Petitioner from haVing seen him in the neighborhood two or 

three times in the three months prior to the shooting, with Shockley pointing Petitioner 

out to him, though he had never actually met Petitioner or seen his face close up before 

the shooting. Shockley testified that Stewart did not ··know" the two namcd.shootcrs 

before the incident, and that he (Shockley) said to the group on the porch as the tllree men 

were approaching that it was Petitioner "and them" approaching. 

Shockley and Stewart. told the police they did not know who the third man wa.s, 

but upon further quMtioning by the police they named two individuals, first "Little 

Wimpy," and second, "Little Wheezey,~' who might have been the third man from the car. 

In addition, a few hours after the shooting, Stewart told the police he thought an 

individual named Corey Hughes was one ofthe three men. Upon investigat1on, the. 

police determined that none of these individuals was the third man. The day after the 

shooting;. Shockley and Stewart separately picked out Petitioner and White from a photo 

array. and a few days later; from a live lineup. Shockley testified that while he was 

running away from the shooters, he tossed his gun in an alley and never retrieved it. 

The main prosecution \\itnesses at trial against Petitioner were Shockley and 

Stewart who each testified to the above with respect to the crimes, with the exe¢ption of 

the shooting of Chew as he tried to get up, which they did nut witness. Another witness, 

who could not identity any ofthe shooters. testified about that aspect of the incident. 

Petitioner's fingerprints were recovered from the car in which the three men had arrived 
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at the z.;;cenc. No other physical evidence or other witnesses besides Shockley and Stewart 

placed Petitioner at the scene. Neither the prosecution nor tb¢ defense asked Shockley 

about his pending state felony charge:;;. 

The focus of the defenl"e was the contention that Shockley and Stewart falsely 

identified Petitioner for the purpose of revenge, with a secondary defense ofalibi. 

Petitioner also requested that the jury be instructed on self-defense, and the trial court did 

so. 

Prior to erial, defense counsel failed to provide the state with a written disclosure 

of Petitioners alibi defense, as requin:d by Missouri Supreme Court Rule 25.05. At trial, 

defense counsel reserved the right to give her open1ng statement after the state presented 

}ts case. When the state rested, defense counsel infonned the prosecutor that she planned 

to call Petitioner's grandmother. Hattie Bohon, as an alibi witness. The prosecutor 

ob.iectcd based on defense counsel's failure to disclose Petitioner's alibi defense. The 

tnal court mled that defense counsel cou)d not discuss Bolton or the alibi defense in 

opening statemen~ and reserved ruling on the motion to exclude Bolton as a witness. 

(Resp. Ex. A at 625-37.) 

Later in the trial, when defense counsel told the court that she intended to call 

Bolton as her next witness, the court asked defense counsel to summarize Bolton's 

antic1pated testimony, outSide of the hearing of the jury. Defense counsel informed the 

court and the prosecutor that Bolton was expected to testifY that Petitioner was at her 

home with her on the evening of June 20 and the morning of June 21. 2002. Bolton was 

also expected to testify thai ~>he set her security a1ann system that evening. and the alarm 
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had not gone off before Bolton woke up in the morning and saw Petitioner. The court 

ruled that Bolton could testilY that she had never told Petitioner the code t9 the alann 

system, but she could not testify that Petitioner did not know how to d1sable the alarm. 

After this discussion, the court denied the pro:o;ecutor'& motion to exclude Bolton. ld. at 

681-84. 

Bohon testified that Petitioner was at her home during the evening of June 20 and 

morning of June 2 1, 2002; tha1 she had set her security alann. whose code no one else 

knew~ at l 0:00p.m. on June 20; that Petitioner was at her home watching television with 

her niece (Linda Gray); and that Bolton went to bed at approximately 1130 p.m. Bolton 

further testified that she woke up the next morning at approximately 6:00 a.m., that 

Petitioner was making her coffee at the time, and that her security alann ,had not gone off 

before then. ld. at 685·89. On cross-examination, Bolton admitted that she had never 

come forward and told the police or the prosecutor's office that Petitioner had been at her 

house on June 20 or June 21, 2002. ld. at 695. 

Petitioner testified that he was at "home with my family" on the evening of June 

20 and the morning of June 21, 2002. It!. at 794. In rebuttal, the prosecutor called a 

police officer who testified that Petitioner was taken into custody on June 26. 2002, and 

at that time, Petitioner could not account for his whereabouts dunng the time of the 

shooting, ld. at821. In closing argument, defense counsel reminded the jury that Bolton 

had testified that she saw Petitioner when she went to sleep and when ~he woke up on the 

dates in questinn and that the alarm did not go off during the evening. Defense counsel 

also argued that Bolton's testimony was credible. Jd. a1 861-62. 
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Defense counsel did not submit an alibi instruction. Thcjury was instrUcted on 

the elernents of the charged crimes, and was told that Petitioner could only be convicted 

if each element was proven beyond a :reasonable doubt The verdict director required a 

finding that Petitioner or another pt.."TT>on committed the crimes and that Petitioner acted 

together with or aided another pt.>rSOn for the purposes of committing the crimes. The 

court also read a general converse instruction, and an instruction, submitted by Petitioner, 

I hat .. f t}he presence of a person at or near the scene of an offense at the time it was 

committed is alone not sufficient to make him responsible for the offense, although his 

pre,~ence may be oon:;idered together with all of the evidence in determining his guilt or 

innocence.'' (Resp. Ex. Bat 43-68.) 

On January 9, 2004. the jury returned a verdict of guilty on all four count<>. Oo 

January 12. 2004, White':. trial eommem.:ed, AI White's trial. defense counsel asked 

Shockley on cross examination about hii> pending state felony charges, and Shockley 

acknowledged them.4 On redirect examination, the state a!)ked Shockley whether the 

state had offered him any bene tit in exchange for his testimony. and he responded in the 

negative~ Also at White•s triaJ) the prosecutor and defense ooun~l advised the court, out 

of the hearing of the jury. that lhe G1ock 9mm that had been found in Shockley's cara 

few days afier Chew's murder matched casjngs that were found at the murder scene, On 

4 The Court takes judicial notice, under federal Rule of Civil Procedure 20l(b)(2), of 
the trial transcript in White's case. though not for the truth of any matter asserted therein. 
See C. Wright and K. Graham, ZIB Federal Practice & Procedure ~ 5106.4 (discussing 
the distinction between taking judicial notice of the "existence .. of a statement of fact in 
court records and taking notice ofthe "lruth" of that fact). 
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January 16, 2004, Wh1te was found guilty uflhe same crimes as Petititmer. On February 

15. 2005, the Missouri Court of Appeals affirmed Petitioner's convictions. (Resp. Ex. li) 

Shockley'~ Plea ~egotiaticms. Guilt)! flea, and Sentencing 

On July 3, 2002, the State offered Shockley a plea agreement in connection with 

the February 1~. 2002 state felony charges against him. In exchange for a guilty plea> the 

State offered to recommend suspended execution of a two-year sentence, and placement 

on probation for a period of two years, with the conditions that Shockley complete the 

REACT' program. perform 80 hours of community service. serve 60 days ofshock 

incarceratinn, and pay court C()Sts. The offer did not require Shnckley to testjfy against 

anyone. (Ooc. No 116 at 52.) 

Sometime thereafter and before February 2003, the State presented Shockley with 

a typewritten unsigned, undated pica offer that differed &om the original offer in that the 

State agreed to recommend a suspended imposition of sentence witl1 no requirement for 

shock incarceration. but added the requirement that Shockley would have to testify 

against Petitioner and White and against Shockley's own brother. who was charged with 

an unrelated crime (a vehicular homicide involving a car driven by Shockley's brother in 

which Shockley wal\ a passenger}. Shockley did not accept either plea offer. 

On February 9, 2004, approximately two years after the two felony charges were 

brought against Shockley, and a few weeks after Petitioner and White were convicted, 

Shockley entered a guilty plea to tbe two state felony charges against him. Shockley•s 

appointed counsel, Robert Taaffe. stated at the ~tart of the plea colloquy that no plt..-a 

agreement existed. The prosecutor recommended a two-year suspended execution 
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~cntcncc, two years of supervised probation, 80 hours of co:mr11unity service, 60 days of 

shock incarceration, and court costs, similar to the original plea offer. (Doe. No. l J-,2 at 

6.) The cpurt ascertained tha• Shockley had no prior convictions or any other pending 

charges. 

After the court accepted Shockley's plea to both charges, Taaffe argued fora more 

lenient sentence than that recommended by the State, as follows: 

Mr. Shockley's nineteen years old. He used to live in the City of St. Louis. 
Now he lives in St. Louis County with his mother. For the past two yeaTS, 
Mr. Shockley has cooperated with theState of Missouri in the prosecution 
of two murder fiTSt cases. , .. As a result of this testjillQny, Judge, thestate 
secured two .first degree murder convictions, and Mr. Shockley did this not 
just as a concerned citizen, which would be his norma1 duty, but did this. 
when his life was threatened. And he cooperated with the state. They 
moved him. He•s out of the neighborhood. Judge, he's out oftbat element, 
and he did what he ought to have or should have dont as a citi7..en; .•. 
Your Honor, and he did all of this without an agreement from the State of 
Missouri. There was no plea agreement for Mr. Shockley to cooperate with 
the State of Missouri. No agreement. No quid pro quo, your Honor. He 
did this because he thought it was the right thing to do. 

ld. at 12-13. Shockley's counsel asked for a suspended imposition of sentence and six 

months of unsupervised probation. The Court sentenced ShockJey to a suspended 

imposition of sentence on both counts and one year of unsupervised probation, with no 

court co . .o:;to;; to be paid by Shockley. 

Petitioner's State Postconv:iction Proceedings 

In his amended motion for state postconviction relief, filed with the assistance of 

appointed counsel on October 27. 2009, Petitioner daimed that defense counsel provided 

ineffective assistance by failing to disc1ose Petitioner's alibi defense, failing to 

investigate and present thoroughly the alibi defense, and failing to submit an alibi 

10 



instruction to thejury.5 Petitioner alleged that hehadprovi<.l~d the names of five 

potential alibi witnesses to defense counsei (or her predecessor), including Bolton; 

Petitioner'5 younger sister Hadda Holmes, who was eight years old a1 the lime of the 

crimes; Petitioner's younger brother; and two other relatives, Linda Gray apd Antonio 

McCaster, who ~ere all with him at horne on the evening ofthc crimes. Petitioner 

further alleged that aU five witnesses had been willing to testifY on his behalf. (Resp. Ex. 

fat 31-34.) 

At the hearing on the postconvict1on motion, Petitioner called four witnesses: 

defense counsel, the office manager at the Public Defender's Office where defense 

counsel worked, Bolton, and Holmes. Defense counsel acknowledged that Petitioner 

gave her the names of several potential alibi witnesses, including Bolton aud others 

whose names she could not remember. Defense counsel testified that. during her first 

conversation with Bolton, Bolton told her that she had been out of town at the time of the 

crimes and that Petitioner ·'was taking care oftbe children." Thus. according to counsel, 

> Petitioner also claimed that defense counsel provided ineffective assistance by failing 
to call one Jerome.Johnson to testifY, but this claim is not raised now for federal habeas 
relief. As discussed infra, Petitioner asserted that Johnson would have testified that a few 
days after Chew's murder, Shockley and Stewart told Johnson that they were not sure 
Petitioner was one of the shooters and just assumed be was and that he was retaliating for 
the shooting of his brother Jesse a few hours earlier. Petitioner asserted that: 

Johnson'[s] identification was provided to counsd as part of discovery and 
listed him as Jerome Calvin Johnson, Jr. and his date of birth as December 
31, 1984. His address was provided as 4241 Harris St.. St. Louis~ Missouri, 
63107. That evidence was provided in a report documenting the July I, 
2002 arrest of Johnson, Shockley and Stewart during [which] a 9mm Glock 
handgun was recovered. 

(Resp. Ex. Fat 29-30.) 
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Bolton's aod Petitioner's "stOries didn't match." Defense counsel further testified that 

approximately a month before trial. Bolton told her that she rememoered that she was at 

home with Petitioner on the dates in question. Defense counsel testified that she had little 

confidence in Bolton's new story. (Resp. Ex. Gat 2-28.) 

Although Bolton told defense counsel that Petitioner was watching children, 

defense counsel testified that she never atten1pted to interview those children. Defense 

counsel was not asked directly why she did not interview Holmes, but she testified that in 

general she did not believe that children made good witnesses. /d. 

Defense counsel testified lhalthe only sanction for her failure to disclo!>t! an alibi 

defense was the court's limitation on her opening statement, that the jury still heard the 

alibi defense, and that she wa..~ allowed to argue the alibi defense in her closing argument. 

However, defense counsel also testified (somewhat contradictorily) that she thought she 

could not give an alibi instruction because she failed to provide the required notice before 

trial. Id. 

The office manager testified that defense counsel had been given Petitioner's case 

file from his previous defense attorney. and that the file included notes on the five 

potential alibi witnesses identified by Petitioner. (Resp. Ex. G at 30-34.) 

Bolton testified at the hearing that when she first met with defense counsel, Bolton 

did not discuss an alibi defense or where she or Petitioner were on the evening of June 

20, 2002. Then. Bolton essentially reiterated her trial testimony. Additionally, Bolton 

testified that she could not recall whether McCasterwa" at her house on June 20 or June 

21. (Resp. Ex. Gat 36-45.) 
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Holmes testified that she was at Bolton's hom~ with Petitioner and Bolton on the 

evening of June 20 and the morning of June 2 J, 2002. Oh June 20, Holmes went to sleep 

at 9:00 p.m., and she woke up at 6:30 a.m. the next morning and Petitioner was there at 

that time. \Vhen questioned Why she remembered that particular evening, Holmes 

responded that Petitioner was always at Bolton's house when she (Holmes) was there. 

(Resp. Ex. G at 54-69.) Petitioner did not present the testimony of any of his other 

potential alibi witnesses at the postconviction hearing. 

In denying Petitioner's postconviction motion, the motion court found that defense 

counsel was negligent in failing to give proper notice Of alibi to the state, but that this was 

not an error of constitutional magnitude, as the only sanction imposed was a limitation on 

opening s.tatement and there was no constitutional requirement that defense counsel make 

an opening. statement. In any event. there was no prejudice because alibi evidence was 

presented and argued, and defense counsel's decision not to seck an ~lib] instruction was 

a matter oftrial strategy. (Resp. Ex. Fat 40-42.) 

The state motion court found that the bearing testimony ofBoltcm and Holmes was 

not credible and that Holmes's testimony would have had no effect on the outcome ofthe 

jury, and concluded that defense counsel's failure to interview and present Holmes as a 

witness was "within the wide range of reasonable professional assistance.'' The court 

explained that defense counsel knew or should have known of Holmes's identity and that 

although counsel testified to no specific reason for omitting Holmes. it was ._inferable 

that she preferred to concentrate on adult witnesses." The court beld that in any event. 

Petitioner failed to show prejudice, as Holmes's testimony at the postconviction hearing 
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was no! credible, ~md she added nothing to the testimony of Bolton_ Furtbennore, like 

Bolton, Holmes could not testify that "in fact [Petitioner] was with them on the night of 

the murder." !d. at 42. 

The Missouri Court of Appeals summarily affirmed the denial ofpostconvittion 

relief. (Resp. Ex. J.) 

Federal Habeas Action 

In his amended federal habeas petition filed on September 17, 2009, Petitioner 

asserted that the state violated his right$ under Brady by withholding evidence that 

·Shockley and Stewart received favorable treatment, or promises thereof, in exchange for 

their te.<;timony against Petitioner. Referencing Shockley's February 18, 2002 state 

felony charges, Petitioner argued as follows: 

The record dearly indicates [a deal existed between the state and Shockley) 
and the state was required by Brady to disclose to the defense thaJ Shockley 
was facing two felony charges and was testifying with an expe<;tation of 
receiving leniency on those charges from the state. The ex1stence ofthi~ 
secret deal is corroborated by the circumstances surrounding the disposition 
of Shockley's case, which is the only explanation for why the ca..e 
languished on a docket for nearly two years before petitioner received an 
extremely lenient plea bargain for probation just weeks after he testified 
against petitioner. 

(Doc. No. 13 at9.) 

As exhibits to his amended petition, Petitioner submitted ( 1) a copy of Shockley's 

February 9, 2004 guilty plea and sentencing bearing; and (2) evidence (Doc. No. I 3-2 al 

16-29) that on July ) , 2002, ten days after Chew's murder, a car driven by Shockley, in 

which Stewart was m the back seat, and an individual named Jerome Johnson was in the 

front passenger seat, was ~topped by police for a traffic violation. A Glock 9mm was 
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retrieved from under the front passenger seat and Johnson was charged with possession 

of a concealed weapon. Shockley was arrested for possession of a baggie of marijuana 

found· in his pants pocket, and Stewart was arrested for possession of a baggk of 

mari_juana and a small baggie containing one rock of crack cocaine found under the back 

seat <>fthe vehicle, within Stewart':; access. Shockley was 17 years old at the time, and 

had no prior criminal cpnvic~ions. Ballistics testing by the police on July 2, 2002, 

revealed that tl1e Glt-,ck 9mm was one of the firearms that was involved in the June 21, 

2002 shooting. 

Petitioner alleged that the prosecutor never disclosed the July 1, 2002 charges 

against Shockley .and Stewart, and that "there is strong reason to believe, ac; subsequent 

discovery will verify, that both Stewart and Shockley were also given favorable 

consideration on those charges in exchange for their cooperation and testimony against 

petitioner and ... Wnite." (Doc. No. 13 at 3.) In his affidavit dated February 22,2010, 

filed in support of his amended petition. Petitioner stated that prior to h1s trial, he had "'no 

evidence that either Mr. Shockley or Mr. Stewart had been atrested for any crimes or 

been charge [sic] with any crimes." He further attested that be did not Jearn of any such 

information until he "received additional police reports and other doc:uments mailed to 

(him] January 2009" from White. {Doc. No. 28 at 2.) 

With respect to his claim that defense counsel was ineffective for failing to 

adequate]y investigate and present an alibi defense, Petitioner posits three ways defense · 

counsel was ineffective. First, defense counsel failed to provide the prosecutor notice of 

the alibi defense and was therefore not allowed to mention it in opening statement 
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Second, dc.fense counsel did not submit an alibi instruction, .and testifie(l that she believed 

she could not submit an alibi instruction because she had failed to file.the notice. Third, 

Petittont."f claims that defense counsel should have interviewed and presented the 

testimony of Holmes and the other identified alibi witnesses to the jury to corroborate his 

alibi defense. !d. In his traverse. Petitioner focuses ~olely on Holmes, and does not 

mention the other alibi witnesses. 

In response to the amended petition, Respondent argued that the Brad_v claim was 

procedurally defaulted because it was never presented to the state courts, and Petitioner 

cannot establish cause and pre_judice to excuse the default. Respondent argued that, in 

any event, the claim fails because the existence of a deal w1th either Shockley or Stewart 

was mere speculation, especially with regard to Shockley, in light of defense counsel's 

assertion at Shockley's guiliy plea hearing that there was no deaL 

Respondent argued that this Court should reject Petitioner's ineffective assistance 

of counsel claim for the same reasons as did the Missouri courts: the lack of notice did 

not create constitutional prejudice, and defense counsel's strategic choices not to call 

Holmes and not to submit an alibi instruction were reasonable and not prejudicial. 

Respondent also argued thai a separate alibi instruction was not needed because the 

verdict director requited Petitioner's presence at the scene of the crime. (Doc. No. 20 at 

6-7.) 

By traverse, Petitioner asserted that the factual predicate for his Brady claim with 

respect to a deal with Shockley related to his Febru:uy 1 ~. 2002 felony charges was oot 

discovered until January 2009, when, according to Petitioner's affidavit, White sent 
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Petitioner s·everal documents in the maiL lncludoo among these doc;umems was an 

internal Publk Defender fonn entitled "'Conflict Transfer Request Form." dated February 

7, 2003 (approximately I l months before Petitioncr·s trial). that Petitioner attached to his 

traverse. The document stated as follows: 

Bob Taaffe represents Jeff Shockley in 021-0715. SR has just learned that 
Bob negotiated a deal for JeffShockley to testify against [Petitioner]. who 
was just arraigned on 1/13/03, as well as possibly another defendant, 
Christopher White (who may also be coming down the pike. as I think we 
just intervjewed that guy today). 

(Doc. No. 28 at 6.) Petitioner stated that White turned over these documents to 

Petitioner, and that Petitioner's counsel, after investigation, "was able to uncover 

additional evidence of a secret deal with Shockley, as demonstrated by the plea transcript 

.... " (Doc. No. 27 at 8.) Petitioner also asserted that the state never disclosed that it 

gave Shockley financial assistance to relocate him prior to his testimony in Petitioner's 

case* as revealed in the guilty plea transcript. 

Petitioner maintained that the state's failure to turn over during discovery 

information about the purported deals with Shockley and Ste'wart established cause for 

his failure to raise his Brady claim to the state courts. He asserted that the prejudice 

requirement to overcome the procedural bar is identical to the Bradyrequiremenl to show 

materiality by showing "a reasonable probability of a different result" and that this test is 

met here. 

The Court granted Petitioner's request to engage in discovery to ascertain whether 

Stewart and/or Shockley had negotiated favorable treatment in exchange for their 

testimony against Petitioner. After various offices ass.erted objections to producing case 
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:files, U1e t:ourt ordered the Circuit Attorney's Office for the City of St. Louis, the SL 

Louis Mctropohtan Police Department, and the Missouri Public Defender System to 

prov1dc numerous files for the Court's i£J camera inspection, induding ~ny files 

mvolvmg charges tiled against Shockley and Stewart. 

Meanwh1le, Petitioner supplemented the record with three exhibits related to his 

Brady claim; The first exhibit is an affidavit dated October 9, 20 l2, by D~yid Haubrich, 

an mvestigator hired by Petitioner to interview SteWart. Haubrich attests that he 

in1erview<xl Stewart on Augusl 2. 2012. and that Stewart told him that he (Stewart} was 

not offered any deal to testify against Petitioner and White. Rather, the judge in his case 

offered to drop the charges ifhc would enlist in the army, which Stewart did. Haubrich 

further states thar Stewart toJd him that he did not ge1 a good look at the shooters and that 

when the pollee showed him the photo array, he had trouble picking out the shoo1en.; that 

the police then gave him a break at the same time Shockley was on a break and that at 

that point Sbocldey "coached" him, descnoing Petitioner as having darker skin and White 

having lighter skin, and that after that, he (Stewart) was able to choose the photos that 

best fit Shockley's description. I Jaubrich goec; on to attest that Stewart said he never 

heard Shockley say he was offered '"some kind of a deal, but it was obvious~ because he 

never went to pnson on his senous [felony] charges" and ''"there was something going on 

between the police and ~hockley." Haubrich ended by attesting that he tried numerous 

times to obtain a sworn statement from Stewart, but that Stewart refused. (Doc. No. 77 at 

fr&.) 
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The sec<md supplemental exhibit submitted by Petitioner is a copy of the 

typewritten undated, unsigned plea agreement offered to Shockley by the slate, noted 

above, which the state provided to Petitioner and White prior to the Court's itrcamem 

review of the document.<;. And the third supplemental exhibit is a declaration by Johnson 

dated October 24, 20 12, in which Johnson stated that Shockley and Slcwart told him they 

could not recognize the men who shot Chew because the shooters were wearing ski 

masks. and that they (Shockley and Stewart) just guessed as to who the shooters were. 

Johnson also stated that the gun found by the police in the car he was driving in with 

Slloklcy and Stewart on July l. 2002. was not h1s, and he did nol know it was under his 

scat. /d. at 15-- l 7. 

The Court reviewed the in camera documents and found little lo support 

Petitioner• s assertions of any deal with respect to the July l. 2002 urrests. The in ('Omt.•ru 

document!' show thai within days of Shockley· s and Stewart's July 1. 2002 arrest for 

possession of a baggie of marijuana/one rock of cocaine (and no later than July 5, 2002). 

those charges were refused for lack of .. sufficient value" witb respect to Shockley and for 

"insufficient connection'' with respect to Stewart.«> 

The Circuit Attorney's files d1d not reflect any plea agreement with Shockley 

regarding his february J 8, 2002 charges other than the unsigned plea agreeril.ent that had 

been produced. Included in the in camera documents from the M)ssouri Public. 

Defender·s Office are Taaffe's ·•working Notes" documenting his representation of 

Shockley from August 26, 2002, through February 9, 2004. on the two state felony 

This document was provided to Petitioner pursuant to his discovery request. 
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charges. Shockley has since waived his privilege With respect to these documents and 

they were disclosed to Petitioner 1l1e notes reflect ongoing discussions that Taaffe had 

with Shockley and the state. some of which involved discussions of a potential deal in 

exchange for Shockley pleading guilty. According to the notes through January 2002, the 

firsL "sticking point" was that Shockley, who al that time was willing to testify against his 

brother. Pemioncr, and White, would not accept a deal that included 60 days shock in 

JatL Notes from February 6 and 7, 2003. state that Shockley would want immumty for 

his involvement in the Chew shootings, but that the state was not willing to grant 

immunity On Fehmary 20.2003. Taaffe told Craddick that Shockley did not want to 

testifY against his brother. and Craddick told Taaffe that the state already bad a video 

statement (although it is undear, the video statement referred to may have been by 

Shockley against his brother), On March J 7. 2003. Shockley told Taaffe that he did not 

want to testity against anyone, and so Taaffe advised him that his options would be to 

plead blind t)r gu to trial. An entry dated November 13,2003, stated as follows: 

Mel with Jeff[Shockleyj and Robert Cradrlick over the last. Jeffagrecd to 
testify in triaJs against Christopher White and [Petitioner]. The State hinted 
that there may be a nolle after this is over. Got J. Mason to sit on the case 
and set it for plea the day of the trials. 

The entry from february 9, 2004, stated, "Jeff plead guilty blind. Received SJS, 1 year to 

report." (Doc. No. 116 at 50-5 L) 

Federal Habeas Evidentiary Hearin2. 

Petitioner and White urged the Court to hold an evidentiary hearing. at which. 

Petitioner asserted, the testimony of Shockley. his attorney, the prosecutor~ "and others 

20 

A-w~ 



will remove any doubt that a tacit agr~ement existed'' between Shockley and the state for 

his testimony against Petitioner. In order to allow Petitioner the opportunity to develop 

his Brady daim as fuHy as possible, the Court granted du! request for an evidentiary 

hearing. At their request, a joint evidentiary hearing was held on both Petitioner's and 

White'!! habca~ petitions. Nine Witnesses testified at the September 2015 hearing: 

Reynolds (the public defender who represented Petitioner prior to trial), Shockley, 

Stewan. Johnson. Taaffe, Petitioner. White, Dazyl Smallwood (an mmatc who knew 

Shockley and White in jail/ prison in 2007 or 2008), and Craddick. 

Reynold~ te,.tified that he was ·"relatively confident'~ that he was the "SR" 

referenced on the February 7, 20()3 Conflict Transfer Request Form. and similarly 

confident that he was the author of the form. He had no independent reco11ection of the 

fonn or of speaking with Taaffe about anything noted therein, but testified that Taaffe 

might have told him that he (Taaffe) was "trying to negotiate a plea agreement" for 

Shockley. (Doc. No. l23 at 33, 36, 39.) Petitioner did not ask Reynolds any question.c; 

regarding the discovery disclosed to him by the state prior to t.riaJ. 

Shockley testified that he was not promised anything in exchange for his 

testimony against Petitioner and White, and that Chew was like a brother to him and he 

testified against Petitioner and White for that reason. Shockley ·testified that in July 2002, 

about a month after Chew~s murder. he was in danger in his apartment d.ue to being a 

witness in the case and the police moved him to a hotel for two to four weeks and 

covered his expenses there. Shockley admitted that he lied at Petitioner's trial when he 

said he had disposed of the Glock that he had fired the night of the shooting, and admitted 
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tbalthc Glock that was found in the car when he wa& stopped on July I. 2002, with 

Johnson and Stewart, was the same weapon he fired the night of the shooting. He added 

that whc..'n his car was stopped. he did not "have {the gun] at the time.'' ld. at 51. 

Shockley testified that the men who shot at Chew and the olhers were not wearing 

:;ki masks, as rcfcrcnc~ in Johnson's affidavit, and that when he saw their faces he 

rccogmzcd them because he knew them from before. Shockley denied that he had 

coached Stewart with respect to identifYing the men who shot Chew, and denied that he 

had told Johnson he (Shockley) oould not identify the ~hooters; He aJso denied tha& he 

had given .a copy of the Conflict Transfer Request Fonn to anyone. He testified thal he 

had agreed to testifY against his brother because his brother asked him to so that he 

(Shockley) could stay out of jail for the vehicular homicide. In the end, his brother pled 

guilty to the homicide charge. 

Shockley testified that he was nut promised anything in exchange for his 

testimony against Petitioner and White, and that he had no expectation that he was going 

to get any other favor from the state as a result of hjs testimony, He testified that when 

he pled guilty to his state felony charges he thought he might go to jail, and planned to 

throw himself on the mercy of the plea court. 

Johnson testified that he did not know the Glock 9mm wa.<> in the car under his seat 

when he was arrested in July 2002, and that he was angry with Shocldey and Stewart for 

nol .. taking the rap•· forpossess1on ofthe gun. He testified that about a week after his 

July I, 2002 arrest. a local newspaper ran a front page story that the Glock 9 found in the 

car was linked to Chew's murder. Johnson also stated that after the Chew shootmg, 
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Shockley and Srewan tofd him chat they <;ould not identify the shooters bec::ause the 

shooters had ski masks on 

Stewan testified that he was able to identifY Petitioner and White as two of the 

!'ihooten; because he had seen them in the neighborhood on several occasions beforehand 

and recogni7ed them. He stated that he testified at their trials because his friend (Chew) 

had been brutally murdered and he wanted to see justice done. He smted that no one ever 

made a deal with him in exchange for hjs testimony and that Shockley did not coach him 

with tbe identifications. He admitted that he spoke with Haubrich for approximately 30 

to 45 minutes, but denied ever telling Haubrich that it was too dark. for him to clearly see 

the faces or identities of the shooters, or that Shockley coached him. He said i1 was 

evident that Haubrich was asking leading questions designed to affect the outcome of the 

case. Srewart testified that he believed he was not prosecuted in connection with the July 

2002 arrest because the judge wan.ted to allow him to ge! his GED and do his army 

service. 

Taaffe testified that although he attempted to negotiate a plea deal for Shockl!!y. 

no formal or tacit agreement was ever reached. Taaffe testified that once ShockJcy 

agreed to testify against Petitioner and White, Taaffe tried to get the state to agree to 

dismiss the pending felony charges against Shockley, but that ultimately Shockley 

pleaded "open" and the only reason for that would have been that negotiations with the 

state had broken down. With respect to the Conflict Transfer Request Fonn. Taaffe 

testified that if the state made an offer to one of his clients to testify againsl another 

indh"idual represented hy the Public Defende(s Office, be would have reported n conflict 
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or interest to the appropriate person. Taaffe lC..<>tificd that according tO his notes, at about 

lhc time the Conflict Transfer Request Fonn was dated (february 7, 2003), the state had 

made an offer to Shockley, but Shockley declined the offer because it did not grant him 

immunity. In addition, the offer required Shockley to testify against his brother in 

another criminal matter, and Shockley did not want to do that. Taaffe believed that 

Shockley wanted to testify against Petitioner and White because they had killed his 

friend. Taaffe: also explained that he intentionally continued the felony case against 

Shockley until Petitioner's and White's trials were over, thinking Shockley would gel 

some senttmcing benefit from having testified for the state in those cases~ and that he 

!Taaffe} would have communicated this to Shockley, even though there was oo deal with 

the state. 

When asked by the state about his Working Note from November 13, 2003, that 

staled that that the state '"hinted at a potential no11e." Taaffe indicated that when Shockley 

agreed to testify forth<! state against Petitioner, "it was clear • , . that he was not going to 

gel anything wnrse than probation and [Taaffe) had hoped [he] could talk the Stateinto 

djsmis.sing the charges after [Shockley] testified." Taaffe explained thin the original 

recommendation was for probation anyway and that there was "nothing in the [November 

13. 2003] note to indicate that Craddick made a promise that [Shockley] wasn't going to 

go to jail," and in fact, no such promise wa.c; made, Nevertheless, Taaffe then stated that 

Craddick was the one who "hinted at a nolle." (Doc. No. 123 at 132-33.) On ctoss 

examination. Taaffe testified unequivocally that there was no "secret deal" with the state 

in exchange for Shockley's testimony. and that he would have told Shockley at the time 
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he took the stand against Petitioner that "we were hoping to get a better deal from the 

State with his cooperation and tor hoping to get a bet1er disposition from the Court if he 

testified on behalf of the State." fd. at J 35-36. 

Petitioner testified that in January 2009, Whrte mailed him a copy ofthe Conflict 

Transfer Request Fonn described above, stating that he got it from Smallwood. Ue 

testified that White sent him other documents from Smallwood disclosing to Petitioner, 

for the first time. that Shockley and Stewart had been arrested previously. and that the 

Glock 9mm used in the shooting was in lhe car. On cross-examination, however, 

Petitioner acknowledged that on July 27, 2003, he wrote a letter to his defense counsel 

(lbe) telling her that he was informed that on July 2. 2002, JohllSQn had been arrested 

"''with a murder weapon used at the scene ·• of Chew ·s murder, and that Shooklcy and 

Stewart were with Johnson. Jn an attempt to explain the apparent inconsistency betWeen 

this letter and his February 22, 201 0 affidavit in which be attested that prior to his trial. 

he ha.d '"no evidence" that either Shockley or Stewart had heen arrested for any crimes, 

Petitioner testified that when he wrote the letter to Ibe, he "hadn't had actual 

infonnation" about the JuJy 2. 2002 arrests, just that ~'it was rumored that Johnson had 

been arrested for it." He testified that defense counsel never fol1owcd up on this 

infonnation. (ld at I 54~62.) 

White testified that in 2007 or 200ft SmaJ1wood gave him a copy of the Conflict 

Transfer Request Form and White then sent it to Petitioner. Smallwood testified that in 

2007 or 200&. he was incarcerated in the same jail as Shockley, and Shockley gave him 

the Conflict Transfer Request Form and asked him to give it to White, which he did. 
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Smallwood testified that ShQCkley told him he did not "see anything" at the shMting and 

had lied at Petitioner's arid White's trial to ge1 a deal. Shockley was rei::alled ali a witness 

and denied giving Smallwood the Conflict Transfer Request Falin. 

Craddick testified that he did not have a specific memory of conversations with 

Taaffe regarding a deal for Shockley, but definitively stated that he (Craddick) never 

offered to dismiss the charges against Shockley; or hinted that he would. He testified that 

Shockley told him that he would testify against Petitioner and Wh1te because his best 

friend had been killed, and so he (Craddick) was not concerned that Sbockley would 

refuse to testify unless the state gave him something in exchange. Craddick explained 

further that in light of Shocldey~s age and lack of a criminal record, Shockley was Jjkely 

to receive supervised probation, which was what Craddick would have offered him 

anyway. and so Craddick had no motivation to offer Shockley a deal because lt would 

have only negatively impacted Shockley's credibility. ld. at 232-33. Craddick did not 

recall whether Shockley was put up in a hotel before Petitioner's and White's trials, but 

. he explained that it was the prosecutor's office's practice to do so when a witness did not 

feel safe. Craddick testified that if, when he was prosecuting Petitioner's and White's 

cases, he had the lab report on the Glock 9 found in Shockley's car on July 1, 2002, he 

would have turned the report over to defense counsel in both Petitioner's and White's 

.cases. 

Post-Hearinl! Evidence 

Documents from the St. Louis City Circuit Attorney's Office indicate that the 

Victim's Services Unit paid for Shockley to stay at a hotel from July 2R, 2002, until 
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August ::5, 2002, and in October 2002, paid a little over $1,000 for Shockley and his 

mother to re]ocate to an apartment in another neighborhood. • Shockley's probation files 

were also provided to Petitioner after the hearing. They show that Shockley wa..oo.; placed 

under the supervision of the Missouri Board ofProbation and Parole~ and although field 

violation reports were filed by his probation officer, the plea court did not revoke 

Shocldey•s probation, which he completed on February 9, 2005. 

Post-Hearing Arf;:,Uhlents of the Parties 

The parties submitted simultaneous post-hearing brief!;. Petitioner argues that the 

testimony of Taaffe and Crdddick, and Taaffe's Worklng Notes, establish th:.~t Shockley 

had a ·'lacit agreement" that in exchange tor his testimony against Petitioner and White, 

Shockley would, at worst, get probation, and at best, get his two pending felony charges 

dismissed. Petitioner argues that Shockley's testimony at th~ evidentiary hearing that he 

had no understanding with the state was not credible. Petitioner also maintains that the 

payments to Shockley for a hotel room, personal expenses, and a new apartment prior to 

hjs testimony constituted Brady impeachment material. According to Petitioner, 

Shockley's agreement to become a state's witness against his brother was further 

exculpatory evidence and should have been diselosed, because it showed Shockley's 

willingness to testify for the state in order to advance his own interest-,. Petitioner argues 

that it is clear that Stewart lied at the hearing when he denied telling Haubrich that he 

could not identify the shooters, as "it is incredible to believe, that a licensed private 

investigator would commit perjury in an affidavit." (Doc. No. J4S at J 2.) Petitioner 

argues that habeas relief should be granted as Shockley's and Stewart's credibility at trial 
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"was already suspect, even wjthout considering the multiple Brady violalions, due to their 

drug usc, prior inconsistent statements, and the fact that they bad positively identified 

three other perpetrators of the murder who were subsequently cleared by police:· Jd. at 

17. 

Respondent points to the habeas hearing testimony ofShockley, Taaffe, and 

Craddick as establishing that Shockley had no understanding with the state in exchange 

for his testimony against Petit.ioner and White. Respondent also argues that the guilty 

plea proceedings refute Petitioner's speculation that a tacit agreement existed. 

Respondent reasons that if the state ''bad in fact promised favorable treatment in 

exchange for Shockley's testimony, evidence of this agreement would have occurred at 

the plea so that the court could impose sentence accordingly, but it did not. Instead, the 

State went back to lls original recommendation, offering no leniency in exchange for 

Shockley's testimony." (Doc. No. JSO at 15.) Respondent asserts that there was no need 

for the state to disclose the July 2002 and October 2002 payments to Shockley, and that 

in any event, Petitioner has tailed to show that he was prejudiced by the nondisclosures 

relied upon for his Brady claim. 

DISCUSSION 

Brady Claim 

In Brady, the Supreme Court held that ·•suppression by the prosecution of 

evidence favorabJe to an accused ... violates due process where the evidence is material 

either to guilt or to punishment, irrespective of the good faith or bad faith of.the 

prosecution." Brady, 373 U.S. at 87. As noted above. in Giglio, 405 U.S. at 153-54, the 
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Supreme CQUrt cJarified that the rule stated in Brady applies l~ evidence undermining 

witness credibility, such as leniency promises. Evidence qti::tlifies a& .. mateiial" when 

there :is '"any rca5onablc likelihood' it could have 'affected the judgment ofthe jury.'" 

Wearry1 v. Cain, No. 14-10008, 20]6 WL 854158, at *3 (U.S. Mar. 7, 2016) (quoting 

Giglio, 405 U.S. at 154). To prevail on his Brady claim, Petitioner need not show that he 

.. more likely than not" would have been acquitted had the new evidence been admitted: 

he must show only that the new evidence is sufficient to '"undermine confidence'' in the 

verdict. See id. (quoting Smith v. Cain, 132 S. Ct, 627, 629-31 (2012)). 

Both express agreements between the prosecution and cooperating witnesses, as 

well as "less formal, t:mwritten or tacit agreement[s]" are ·•subjeet to Brady•s disclosure 

mandate." Bell v. Bell, 512 F.3d 223,233 (6th Cir. 2008) (en bane) (citing Giglio. 405 

U.S. at 154-55). Recently., in Wearry, 2016 WL 854158, at *4. the Supreme Court held 

that the fact that the police had told a witness for the state who was seeking a deal to 

reduce his existing sentence that they would "talk to the D.A. if he told the truth" was 

subject to Brady's disclosure requirement. 

These rules are designed to protect a defendant's fundamental right to 
fairness under the Due Process Clause of the Fifth Amendment, for when 
the fate of the accused turns on the credibility of a witness, the prosecutor's 
failure to disclose a potential motive for bia$ or untruthfulness may result in 
grave injustice. 

United States v. Rushing, 388 F.3d 1153, 1158 (&th Cir. 2004). 

· ln determining whether the suppression of impeachment evidence is sufficiently 

prejudicial to rise to the level of a Brady violation. a court must analyze the totality of the 

undisclosed evidence "in the context ofthe entire record." United States v; Agurs, 427 
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U.S. 97, 112 ( 1976). The cumulative effect of all suppressed evidence favorable to the 

defendant is considered, r<.~lher than considering each item of evidence individually. 

Wearry, 2116 WL 854158, at *4 (concluding that the cumulative effect of several Brady 

nondisclosures in a case in which the state· s evidence "resemble[d] a house of cards," 

entitled the petitioner to a new trial). 

Here, Petitioner's Brad_v claim has several aspects. It involves the alleged 

nondisclosure of two purported pieces of impeachment evidence: ( 1) an agreement by the 

state with Stewart and/or Shockley related to their July 1, 2002 arrest.'>, in exchange for 

their testimony against Petitioner; and (2) an agreement with Shockley related to his 

Febmary 18, 2002 felony charges in exchange for his testimony against Petitioner and 

White. The claim also posits the alleged nondisclosure of facts established by the record: 

the finding by the pOlice of the Glock 9mm on July I. 2002, in the car Shockley was 

drivjng. certain payments the state made related to Shockley's lodging, and Shockley's 

possible agreement to testifY against his brother in the vehicular hprnicide case. Jt is not 

entirely clear whether Petitioner also continues to assert that the state did not dis~lose the 

existence of the arrests in 2002. 

Procedural Default 

As noted above, Respondent raises the doctrine of procedural default to defeat 

Petitioner's Brody claim. Under this doctrine, a federal habeas court is barred from 

considering the merits of a claim not fairly presented to the state courts. absent a showing 

by Petitioner of cause for the default and prejudice resulting therefrom. See, e.g., 

Wemork v.Jowa, 322 F.3d 1018, 1020-21 (8th Cir. 2003). Here, ifthere is indeed a 
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Brady violation, the Court believes cause might be shO\vn by the sta~e's alleged failure to 

disclose Bra({Y material. St'e Banks v. Dretkc·, 540 U.S. 668, 693..:98 (2004). The matter 

is not free from doubt, as certain aspects of Petitioner's claim ofa tacit d~l with 

Shockley were known, or could have been known, to Petitione1 when he sought state 

postconviction relief, namely, that two years had elapsed between the felony charges 

against Shockley and his guilty plea that was entered soon after Petitioner's trial~ and that 

Shockley received a lenient sentence and had been moved from his residence. But the 

Court accepts, for purposes of this case~ Petitioner's position that until he saw the 

Conflict Transfer Request Fonn he had no concrete reason to investigate facts related to 

any agreement in exchange for Shockley's testimony. 

Whether prejudice has been shown from a suppression of evidence entails the 

same inquiry as does an evaluation of the merits of the claim. See id. at 699. Jn addition, 

because the record on the Brady c1aim has been so fully developed, the Court will 

exercise its discretion to address the merits of the claim rather tha.Jl engage in a 

procedural default analysis. See. e.g., Nance v. Norris. 392 F.3d 284; 291 (8th Cjr. 2004) 

(a court may by-pass a procedural default question and proceed tQ the merits of a habeas 

claim). 

Merits 

The Court first concludes from a reviewofthe evidence, and after having an 

opportunity to obseT'Ve the demeanor of the witnesses at the habeas hearing, that 

Petitioner has not shown the existence of an agreement with Stewart and/or Shockley 

relat.ed to their July 1, 2002 arrests, in exchange for their testimony against Petitioner. As 
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·noted above, the police report related to those arrests shows that Shockley had .been 

arrested for possession of a baggie of marijuana in his pants pocket, and Stewart was 

arrested for a baggie of marijuana and a baggie containing one rock of crack cocaine 

. found under the car seat. Shockley was 17 years old at the time, and bad no prior 

criminal convictions. Also as noted above, the in camera files show that within days of 

the arrest (and no later than July 5, 2002), thqse charge..<: were refused for lack of 

"sufficient value" with respect to Shockley and for "insufficient connection" with reSpect 

to Stewart. The basis for that refusal is suppOrted by the arrest report. Petitionerpresents 

no evidence suggesting a refusal of charges for possession of a small amount of drugs by 

teenage"' was unusual, and offers nothing other than supposition to show that the refusal 

to prosecute was in any way related to the charges against Petitioner. 

Petitioner's main Brady argument is that a tacit agreement existed between the 

state and Shockley related to his February 18, 2002 felony charges. The Court concludes 

that the record, including the testimony at the evidentiary hearing, negates the existence 

of such an agreemenL lt is clear that no written or oral agreement was ever entered into, 

despite the notation in the February 7, 2003 Conflict Transfer Request Form that Taaffe 

"negotiated a deal for Jeff Shockley to testifY against [Petitioner]." The Court credits the 

testimony of Reynolds and Taaffe that this notation may·wcH have meant that Taaffe and 

the state were attempting to negotiate a deal for Shockley. The Court concludes that no 

agreement wa!> ever reached. "'Giglio does not require disclosure of rejected plea offers; 

the duty to disclose is dependent upon the existence of an agreement between the witness 
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and the government'~ Rushing, 388 F.3d atll58 (citing Collier t'. Davis, 301 F.Jd 843, 

849-50(7thCir. 2002). 

;fhc evidence of a tacit agreement is the November 13,2003 Working Notehy 

Taaffe that Shockley agreed to testify against Petitioner and White and the slate "'hinted 

that there may be a nolle after this is over." But this note's probative value is weak in 

light ofTaafle's contemporaneous statements to the plea court that there was no "quid 

pro quo•· for Shockley's testimony against Petitioner and White. The existence of a tacit 

agreement is further refuted by the consistent testimony at the habeas hearing of 

Shockley and Chaddick, whose testimony the Court finds credible on this question. Each 

testified that no tacit agreement existed. Both Taaffe and Craddick testified that 

Shockley was likely to get probation anyway, in light of his young age and lack of a 

crimina} history, and their testimony was not conlroverted.7 Indeed, the state did not 

"nolle" the felony charges against Shockley after he testified against Petitioner and 

White, and Taaffe made no mention of any such agreement at sentencing, further 

undermining the notion that the state had hinted it wouJd or might do so in exchange for 

Shockley's testimony. Tothe contrary, the state made no mention of Shockley's trial 

testimony and recommended essentially the sentence it had originally offered that did not 

require Shockley's Lestimony against anyone. 

7 Petitioner also contends that there must have been a secret agreement because "the 
court took the extraordinary step of waiving Shockley's court <-.-osts. drug testing and 
every othernonnal requirement ofprobation." (Doc. No. 13 at 3.) Taaffe's 
uncontroverted testimony at the hearing, however. was that the sentencing judge waived 
costs and other requirements on his own, without any request from counseL 
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Taaffe's testimony at the habeas hearing~ when contronted with his Working 

Notes, did not esmblish that Cha(ldick had hinted ihat the state might dismiss the felony 

charges against Petitioner if he testified against Petitioner and White. Rather, the 

credible gravcman ofTaafte~s tcstim<Jny was that he and Shockley hoped that his 

tcstim<Jny would help with the sentencing on the felony charges, and that Shockley's 

motive for testifYing against Petitioner was because Petitioner had murdered Shockley's 

best friend. The Court credits Shockley's testimony thllt this is why he testified against 

Petitioner. Shockley's (and Taaffe's) hopes that Shockley's sentencingjudge might view 

Shockley's cooperation with the state favorably does not implicate Brady. See Bell, 512 

F.3d at 233; Wisehart v. Davis. 408 F.3d 321, 325 (7th Cir. 2005). 

The Court next concludes that even if the jury heard that the state .. hinted" to 

Shockley that it might dismiss his felony charges if he testified against Petitioner, there is 

no reasonable likelihOQd this infonnation could have affected the judgment of thejury. 

As discussed below, this was not a case in which the state's evidence was like "a house of 

cards, .. but rather a case in which the evidence of guilt was strong. Most importantly. 

Stewart also identified Petitioner and White as two of the shooters. See Sullivan v. 

I .or/chart, 958 F .2d 82.3, 825-26 (8th Cir. 1992) (holding that evidence of an alleged deal 

the state made with a witnt::ss to drop charges against her in exchange for her testimony 

was not material under Brady where other witnesses testified to the same effect as the 

witness in question). 

The Court further finds, based on a careful review ofthe entire record, and 

contrary to Petitioner's assertions in his affidavit, that there was no failure by the State 
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timely to disclose Shockley's February 18, 2002 an·est, theJuly 1, 2002 arrests of 

Shockley and Stewart, or the fact that the firearm seized on July I, 2002, was identified 

as having been used at the scene of Chew's murdCI'. This finding is based on ( 1) 

Petitioner's own assertjon in his state postconviction proceedings that Johnson's contact 

lnformatiotrwas provided aspart ofdiscovery .. in a report documenting the July 1. 2002 

arrest of Johnson, Shockley and Stewart during [which] a 9mm Glock handgun was 

recovcroo'·; and (2) Craddick's hearing testimony, whiCh the Court finds credible, that 

discovery provided to White would have been provided to Kennell as well, together with 

the fact that White's trial counsel bad been advised of Shockley's pending charges from 

his February 2002 arrest, Shockley and Stewart's July I, 2002 arrest, and the identity of 

the Glock 9mm found in Shockley's car. 

Having had an opportunity to observe Petitioner's demeanor and assess his 

credibility, and further finding that Petitioner's affidavit and hearing testimony are 

refuted by the record, the Court does not find credible Petitioner's claim that he did not 

know about the arrer:.1s and the seizure of the Glock 9mm until Smallwood provided the 

information and reports in January 2009. Tcllingly. Petitioner did not offer any 

affidavits or testimony by either of his trial counsel suggesting that this information was 

not provided a.~ part of the State's d1scovery.8 

8 One affidavit .submitted in support of Petitioner's claim stated that in conversations 
with Scott Thompson and Melinda Pendergraph. the public defenders who represented 
Petitioner on his direct appeal and state postconviction appeal, they "indicated that they 
had no idea that either Shockley or Stewart had been arrested or charged with any offense 
prior to their testimony at Kennell's trial,'' (Doc. No. 28 at 5.) However, this too is 
refuted by the record, as Pendergraph specifically discussed the arrest of Johnson. 
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Jn any event; any Brady claim based on the state's aUeged nondisclosure of the 

february 18, 2002 felony charges pending against Shockley at the time of Petitioner's 

trial and lhe arrests of Shockley and Stewart in July 2002, is without merit The only 

impeachment value of that information would have been to allow Petitioner to question 

Shockley about a deal (or hint of a· deal) with the state, see, e.g .• United States v. Morton, 

412 F3d 901, 906 (8th Cir. 2005), and this Court concludes there was no such express or 

tacil deal.9 

The Court accords little weight to Haubrich's hearsay affidavit that was not 

!>Libjeclto cross examination. Further the Ceiurt finds that Stewart's hearing testimony 

regarding his identification of Petitioner was credible. The Court did not find Johnson's 

Shock1ey, and Stewart, and the recovery ofthc firearm used at the shooting, in lhe 
postconviction appellate brief she prepared on behalf ofP1aintjff. (Resp. Ex. H at 36.) 

9 Similarly, with respect to the Glock: 9mm, Johnson's hearing testimony that a local 
newspaper reported thls fact soon after the gun was found was not refuted. and the letter 
he wrote his defense counsel before trial alerted her to this supposedly non-disclosed 
evidence. "The government docs not suppress evidence in violation of Brady !ly failing 
to disclose evidence to which the defendant bad access through other channels." United 
States v. Coplen, 565 F.3d 1094, 1 097 (8th Cir. 2009). Moreover, the evidence about the 
Glock 9mm would have gone to Shockley's cred!bility as it would have shown that a 
piece of his trial testimony, nameJy, that he threw his gun away at the scene ofthc crimes 
and never retrieved it, was untrue. But this aspect of his testimony was quite tangential to 
his testimony as a whole related to the identity of Petitioner as one of the three shooters, 
and there was other evidence of Shockley's lack of credibility - the jury heard about his 
drug use, especially throughout the night before the shooting. his possession of a gun, and 
his motive to incriminate Petitioner. See Dye. 208 F.3d at 667 (considering other 
evidence of a witnesses • lack of credibility in ruling on a Brady c.Jaim involving 
undisclosed impeachment evidence). 
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testimony at the evidentiary hearing thutStewart told him the shooters "'ere wearing ski 

masks such thal he could not identify them, to be credible, based on Johnson ·s demeanor, 

his own motivations, and the evidence as a whole, including thal no other witnesses to the 

crimes said the shooters were wearing shmasks. And, as noted above, there is no 

evidence of any Brady violation or plea agreement with respect to Stewart. 

With respect to the state covering the cost of Shockley's hotel for eight days. as 

well as the financial help in relocating Shockley and his mother 16 another apartment at a 

time when he wa"' possibly in danger in connection wjth the crimes at issue, the Court 

as~umes that this was Brady mat~rial that should have been disclosed. See U,r;ced States 

v. Ubrach, 520 F.2d 550 (8th Cir. 1975) (holding that the government had a Brady 

obligation to disclose that its witness was being held in protective custody, received 

immunity. and was paid a1most $1.000 a month for a total of approximately $10,000 for 

subsistence). But the Court concludes that the nondisclosure does not undermine 

confidence in the vcrdict. 10 Lastly, the Court fails to see any impeachn1ent value in the 

fact that at some point Shockley wa:s willing to testify, and may have given a statement, 

against his brother in connection with an unrelated case, as there is no indication that 

Shockley ever did so in return for any benefit from the state. 

In light ofShockley's and Stewart's out-of-court identifications ofPetitioner. their 

consistent versions of the crimes, the corroboration oftheir versions (other than the 

identity ofthc shooters) by other eyewitnesses and by physical evidence, including the 

10 Indeed, such testimony could have invited either testimony or specu1ation by the jury 
that Shockley had been threatened. 
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evidence of Petitioner's fingerprints on the car driven to tht;:· shooting, the Court does not 

believe that it can be said that the verdict in this ~se was of ''questionable validity" c;>r 

that the ~tate's case was built on a .. house of cards." ln sum, considering the entire 

record, and the cumulative effect of any and all nondisclosures, Petitioner's Brad,v claim 

fails 

Assistance of Defense Counsel 

Where a claim has been adjudicated on the merits in state court, the Antiterrorism 

and Effective Death Penalty Act ("AEDPA") provides that application for a writ of 

habea.., corpus cannot be granted unless the state coui1's adjudication 

l) resulted in a decision that was contrary to, or involved an Unreasonable 
application of, clearly established Federal law, as determined by the 
Supreme C:.,ourt of the United States; or 

2) resulted in a decision that was based on an unreasonable dctcmrination 
of the facts in light of the evidence presented in the State court 
proceedings. 

2~ u.s.c. § 2254(d). 

The "contrary to" clause is satisfied if a state court has arrived at a conclusion 

opposite to that reached by the Supreme Court on a question of.law, orconfronts factS 

that are materially mdistinguishable from a relevant Supr~e Cor,ut precedent but arrives 

al the opposite resuh. Lockyer v. Andrade, 538 U.S. 63, 73 (2003}; Strong v. Roper, 737 

f.3d 506, 510 (8th Cir. 2013); see also Glebe v; Frost, 135 S. Ct. 429, 430 (2014). A 

state court "unreasonably applies" clearly established federal law when it "identifies the 

correct governing legal principle from [the Supreme]. Court's decisions but unreasonably 

applies that principle to the facts of the prisoner's case." Williams v. Taylor, 529lJ.S. 
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362, 413 (2000). Federa,l courts owe deference to the "ultimare lega.l conclus1on rcacbcd'' 

by a state court, "not merely ~he statement of reasons explaining the state court's 

decision." William."i v. Roper, 695 F,3d 825,831 (8th Cir. 2012). 

"A determination of a factual issue made hy a State court shall be presumed to be 

correct,"28 U.S.C. § 2254(e){l), and t11e petitioner has the burden ofrebutting this 

presumption ofcorrcctness by c1ear and convincing evidence. 28 U.S. C. ~ 2254(e)( I); 

see also Gra:s.\ v. Reiu, 749 F.3d 738, 743 (8th Cir. 20 14). A state court's credibility 

findings are owed th:is same deference. Jd. at 744; Smulls v. Roper, 535 F.3d 853, 864 

(8th Cir. 2008)(en bane). 

To prevail on a claim of ineffective assistance of counsel, a habeas petitioner must 

show that counsel's perfonnance was deficient, and the deficient performance prejudiced 

the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). As the Eighth Circuit 

recently explained: 

The first prong requires a showin..g ''that counsel made errors so serious that 
counsel was not functioning as the •counsel' guaranteed the defendant by 
the Sixth Amendment." The second prong requires a showi~1g that "there is 
a reasonable probability that, but for counsel's unprofessional errors. the 
result of the proceeding would have been different." 

White v. Dingle, 757 F.3d 750,752-53 (8th Cir. 2014) (quoting Strickland, 466 U.S. a1 

687, 694). There is a ... strong presumption that counsel's conduct falls within the wide 

range of reasonable professional assistance."' Tunstall v. Hopkins; 306 F .3d 601, 606 

(8th Cir. 2002) (quoting Strickland, 466 U.S. at 689). '"A court need not determine 

whether counsel's perfonnance was deficient ... if it easier to dispose of an 



mcfrectiveness claim on the gmund oflack of sufficient prejudice." Welker v. Martiir, 

131 S. Ct. I 120., ll29 (2011) (quoting Strickland, 466 U.S. at 697). 

Because both§ 2254(d) and Strickland are deferentia), "the question is not 

whether counsel's actions were reasonable, The question is whether there is any 

reasonable argument that counsel satisfied Strickland's deferential standard." Harrington 

v. Richter, 131 S. Ct. 770, 778 (20 I l )~ see also Williams v. Roper. 695 F. 3d at 831-832. 

As. noted above. Petitioner asserts three interr~htted grounds for why defense 

counsel was ineffective. First, defense counsel failed to disclose the alibi defense to the 

state prior to trial. as required by Missouri~s discovery rules; second, defense counse.l 

never investigated, interviewed, or presented the testimony ofHotmes (and other alibi 

witnesses) to corroborate Petitioner's alibi defense; and third, defense counsel did not 

submir an alibi in~truction, 

Petitioner contests the state courts' finding that hewas not prejudiced by defense 

couosc1's failure to disclose the alibi defense prior to trial. Petitioner disputes the factual 

finding ofthe state motion court that the only effect of this failure was the limitation on 

Petitioner's opening statement. Petitioner claims that, due to defense counsel's mistake, 

the trial court limited Bolton's testimony about Petitioner's ability to disable her alarm, as 

well as Petitioner's closing statement. From a review ofthe record, however, it is evident 

that the trial court's limitation on Bolton's testimony was not related to counsel's failure 

to file notice ofan alibi defense. Rather, it pertained, as an evidentiary matter, to her 

capacity to testify about What Petitioner did or did not know. Additionally, the record 

does not support the claim that the trial court limited defense counsel's closing argument, 
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· · and defense counsel did, in fact, discuss the alibi defense in her dos]ng argument. (Resp 

Ex. A at 861-62.) 

Petitioner also contends that the slate courts unreasonably applied Strickland by 

ruling that the limitation on the opening statement was not prejudicial. In his attempt to 

demonstrate prejudice, Petitioner cites to law review articles about the general 

importance of opening statements. (Doc. No. 27 at 22,) Here, despite not having 

disclosed the alibi defense in a timely fashion. defense counsel was still able to call 

Bolton as an alibi witness. and she discussed lhe alibi defense during closing statement. 

fhus. it was not factually or legaUy unreasonable for the state. courts to conclude that 

there was no reasonable probability that the outcome ofthe trial would have been 

different if detbnse counsel had been allowed to discuss the alibi defense in opening. 

statement. 

Petitioner contest<> the state motion court's finding that defense counsel's failure to 

inveStigate, interview, and present the alibi testimony of Holmes was neither deficient 

performance nor prejudicial. As noted above. the motion court inferred from the record 

that defense counsel's de-Cision not to interview and present Holmes was based on 

counsel's preference to concentrate on adult witnesses. The Court believes this was a 

reasonab1e inference, in light of defense counsel's testimony at the state post conviction 

hearing that in general. she did not believe that children made good witnesses. 

In any event. even if counsel was deficient in failing to interview and present 

Holmes, it was not factual1y or legaUy unreasonable for the state courts to conclude that 

there was no resulting prejudice to Petitioner. If Holmes had testified at trial consistent 



with her postconvictiori testimony, the jury would have heard a second alibi witness 

(along with Bolton). But as the motion court found, Holmes was unable to account for 

Petitioner's whereabouts during the entire time the crime was committed. Holmes went 

to sleep at 9:00p.m. on June 20: 2002., and she did not sec Petitioner again until 6:30a.m. 

on the morning of Chew's murder, which was completed by 5:50a.m. atthe latest. 

Furthennore, the motion court's finding that Holmes was not a credible witness 

because she had no clear recollection ofthe precise date in question and was eight years 

old at I he time oftbe crime is reasonable based on the postconviction proceedings. This 

Court will not second~gucss that finding. See Cattorv. Gammon, 259 F. Supp. 2d 929. 

933 (E.D. Mo. 2003) (holding that defense counsel's failure to investigate and present an 

alibi witness was not prejudicial, given that the state postconviction court found the 

witnesl\'s testimony not credible; and that the state postconviction court's finding was 

entitled to presumption of correctness under§ 2254(e)(t)); Perry v; Kemna, 356 F3d 

880, 883M85 (Rth C.ir. 2004) {applying§ 2254(e)(l)'s presumption of correctness to state 

postconviction court's determination that some witnesses were credible at postconviction 

hearing and olher witnesses were not credible). Petitioner did not present any evidence to 

the state courts, or this Court, of what the other potential alibi witnesses would have said 

at triaL 

Petitioner also contests the state motion court's factual finding that defense 

counsel strategically chose to forgo an alibi instruction. Petitioner claims that, rather, 

defense counselmistakenly believed that, due to her failure to give the required pre-trial 

not1ce of alibi defl:!nse, th~:: court would not allow her to give an alibi instruction. This 
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matter need not be resolved because the finding of the state courts that the failure to 

request an alibi instruction did not create Strickland prejudice wa!i reasonable. The trial 

court correctly instructed the jury on the elements of the crimes and the burdens of proof, 

and alibi evidence was presented at trial. And the alibi defense was weak, especially in 

light of the evidence that Petitioner was unable, a few days afler the incident. to account 

for hjs whereabouts on the night of the shooting. 

Moreover, the state· s entire theory was that Petitioner was present at the scene and 

was one of the !'~hooters; no other theory or evidence was presented. To have found 

Petitioner guilty beyond a reasonable doubt, the jury had to bave rejected any notion that 

Petitioner was not present. In sum, it was not factually or legally unreasonable for the 

state courts lo conclude that there was no reasonable probability that the outcome of the 

trial would have been different if defense counsel hiid requested an alibi instruction. See 

Parreno v. Anneus, No. 04 CJV.J0153(GWG), 2006 WL6895J l, at"' 13-14 (S.D.N.Y. 

Mar. 20~ 2006) (holding that counsel's failure to request an a1ibi instruction was not 

prejudicial because the jury was instructed that the state had the. burden to prove every 

element beyond a reasonable doubt) alibi evidence was presented at trial and discussed by 

defense counsel in closing statement, and alibi defense was weak); Wrniemko v. Smith, 

No. 99-CY-71560-DT, 2000 WL 760704. at *8 (E.D. Mich. May 10, 2000), af.f"d, 8 F. 

App 'x 357 (6th Cir. 2001) (holding that counsel's failure to request an alibi instruction 

was not prejudicial where alibi evidence was presented at trial and counsel discussed the 

alibi in closing statement). Petitioner's claim of ineffective assistance ofcounsel fails. 
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CONCLUSION 

The Court concludes that Petitioner is not entitled to federal habeas relief The 

Court does not believe that reasonable jurists might find the Court's assessment of the 

issues presented by Petitioner's claims dehatable or wrong, for putpases of issuing a 

Certificate of Appealability under 28 U.S.C. §2254{d)(2). See Mil/er-E/ v; Cockrell, 537 

U.S. 322,337 (2003) (standard for issuing a Certificate of Appealability); 

Accordingly, 

IT IS HEREBY ORDERED that the petition of Juane Kennell for a writ of 

habeas corpus is DENIED. 

A sepantte Judgment shall accompany this Memorandum and Order. 

Dated this 31st day of March, 2016. 
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