
UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF MISSOURI 

EA.'3TERN DlVISION 

Jt}Al'J E T, KENNELL, ) 
) 

) 
) 

J>e tit ioner $ 

v. 

DAVE DORMIRE, 

Respondent. 

) Case No. 4:09-CV-00407 AGF 
) 
) 
) 
) 

RESPONDENT'S POST-HEARING .BRIEF 

In September 2015. thil:) Court held an evidentiary hearing on 

Petitioner Juan!' Kennell's defaulted da1m that the State violated his rights 

under Brad;, v. lvlaryland, 313 U.S. 83 (1~63). by withholding evidence that 

pros~.'*cutio11 witru:sse:,; Jeffrey Shuekley and/or Robert Stewart r(~cei\t(•d 

favorable treatment, or promii:H:.;s thereof, in exchange for his/their t.est.irnony 

against Kennell. The record refutes these allegations. This Court should deny 

~ht' daim and his petition for the reasons set forth in this brief and 

Respondent's original :response (ECF No. 20). 

The murder and assault 

Early in ~he morning on Jur1e 21. 2002. Fred Chew. the murder vietim. 

Jaequf:line Daugherty, Chew's fiancee and mother of hiR child, Jacqueline 
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Daugher~y, Jeffrey Shockley~ and Rohert Stewart were on tlu~ front por<'h nf 

Chew's uncle'::. house. (Kesp. Ex. A. at 436-37, 440}. Shockley's home was on 

the same street. (ld. at 571-72). 

The group saw a vehicJe travel slowly down the middle of th., f,:treet. 

(ld. at 566). Kennell, Christopher White, and another unidentified man ~ot 

.out of the vehicle. with guns drawn, and went towards th(• dm>r of Shoekle/s 

house. (!d. at !571-72. 573). ThE' men then approached Chew's uncle's house. 

(ld. at 571-72). 

AfteJ· trying to get into the bouse through the front door. Daugherty 

jumped off the porch and ran lo the buck of th(! house~. (ld. ut 447, 450, 452, 

503, 512, 555). Chew, Shor:klPy, and St.Pwart left the pnrrh and went into the 

gangway by Cbew1s uncle's house. (ld. at. I5J 4, 535, 555). 

Chew asked the three men "wh<.~t tht,~y doing around het;.e;" (Id. at 516). 

After one of the men asked him where "Jeffrey" and •'Double R'' we,rc, Chew 

fired one shot into the street.. (ld. at tlfi1, 517-18). The men then fired at 

Chew and he fell to the ground. (ld. at 577), Stewart dropped to thfl ,:rround 

near Chew's body. {ld.). Shockley then shot at the threl~ men from the 

gangway. (ld. at 598, 519). Stewart and Shockley ran behind the house as the 

shooting continu~d. (!d. at, 520). Kennell chased after Shockley and continued 

to fire at him. (ld. at. 522, 541). 



Shockley and Stewart recognized Kennt.dJ and White during the attack 

because they knew them from beforf!, and later identified them durmg a 

photo line-up, a live line-up, and at trial. (ld. at 377, 384, 389, 503. 525-26, 

542, 567-68, 587-88, 611, 746). 

The trial 

Th£~ State charged Kennell \\'ith actmg in concert with others to commit 

first-degree murder, armed criminal action, first-degree a~sault., and armed 

criminal action for killing Chew and shooting at Shockley. (Resp. Ex. B. at l. 

13-14}. Kennell want t.o trial on J:-muary f), 2004. (ld. at 3-5, 34-38). 

Shockley and Stewart testified against Kennell at triaL Both men 

identified Kennell and White as Lwo of t.he t.hrec meJJ who attacked them; 

(H.esp. Kx. A. fl03, 542, 567-68, 611, 716). Although no other witnesses could 

identify t.he three men. Shockley and Stewart's testimony regarding the 

attAck was corroborated by other eyewitness accounts and physical evidenct>. 

A neighbor, Damon Stamcrs, sow Chew on the ground and watched two men 

.approach hb; body. (ld. at 487-88). The men stood over Chew. shot him, and 

locked him. (ld. at 488). One bullet was fJXed into the victim's head from a 

di3tance of about a foot or a foot and <t half. (Id. at 408-10). The man that 

sh:>t Chew then ran into the gangway. (ld. at 488). The autopsy revealed that 

the wr>und to Chew's head had "stippling," which is caused when a person is 

shot at an "intermediate range" nf no more than one and a half feet. (ld. at 
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408--10). Kennell's finge:t•prints were also recovered from the outsidH of a r:ar 

in front of Chew's uncle's hqusc. (Jd. aUH 1 -14). 

Kennell testified and claimed that he had been homE! with hiR family at 

the time of tht! shooting. (Jd. at 79()-820). Kennell's grandmother, Hattie 

Bolten, testified that she sd a Eecurity alarm at ht:r house and Kennell was 

home when she sr>t the alarm on .June 20 (t.he night heforf• the murder und 

the assault). (ld. at 688). Bolten testified that the alarm did not "go off any 

time during: tht:! night," that she woke up the next morning "around six." that 

Kennell was there and making her coffee. (ld. at 688-89). 

The defense challenged the veracity of Shockley and Stewart's 

idetltificat.ions and called three law enforcement officers t.o demonstratP the 

in~onsistencies in the testimony of Shockley and StewarL (Jd. at 529-30. 

553-54, 558. 592-93, 597, 701-779). The focus of the defense was alibi und 

intentionally false identification by Stewart and Shockley for pm·poses of 

revenge. Kennell u.lso a.ttemplied to explain the presence of his fingerprints on 

the car by presenting the testimony of Kennell's brother. Jesse Kennell, who 

testified that he had ·•renterl" a car (he did not specifically identify any car) 

from someone he did not know and that Kennell had bAAn in thai cat·. (ld. at 

652-79) . .Aft~::r considering the testimony presented, the jury ultimate~ly found 

KA~nnell guilty as charged. Stat& tl. Kennell, 159 S.W.3d at 480. 
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Analysis 

In his prv se petition, Kennell argues that the State failed to, disclose 

that Shockley and Stewart were anested in July 2002, that the weapon 

recov~:red from this arrest matched the shell casing found at the mnrdel'. nnd 

spt-><:uJates that Shockley and Stewart received deals on pending drug 11nd 

weapnns charges stemming from the July 2002 arrest in exchange for their 

teE<timony, (ECF No. 1 at 33-34). This same claim was advanced in bis 

amended petition filed by Kennell'f\ counsel in September 2009. (ECF No. 13 

at 6, 10). Kennell also alleged that the State failed to disclose that Shockley 

hnd pending felony charges against him at the time of l:rial and speculates 

that Shockley must have received favo:rahle treatment from the State in that 

proct:eding in exchange for his testimony and that the State provided 

tinnneinl assistance Lo Shoekluy. (ECF No. 13 at 7~9). During the hearing, 

evidenc~ adduc:ed Ruggests that. K~nnnll will also argue that the State tailed 

to disclose that it paid for travel costs for St.~wart, whn was out-of-state at the 

tinw of triaL to return to Missouri to testify. As discussed below, t.ht~::w 

ciaims an'! both meritless ~:tnd procedurally barred. 

l. The State did not withhold materia] evidence,. 

In Brady. the Supreme Court hr~Jd that "Ruppression by the prosecution 

of evidence favorable to an accused violates due process where the evidence Is 

mntMial either tn guilt or puni$hmcnt., irrespective of good faith or bad faith 
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of the prosecution:· Brad:v, 373 l).S. at 87. A sue.cessful Brady claim requires 

a th.ree-varl showmg; (1) that Lhe evidenct• is favorable to tht? accus~:d, eitht~t· 

bf"causf' 1t is Fxculpatbry or 1mp~a<:hing; (2) that the state suppressed the 

evidence; and (~1) the state's actibn resulted in prejudice. See Strit'hler v. 

Greene, 527 U.S. 2(13, 281-82 (1999). A defendant is prejudiced when "therfl i~ 

a reasonable probnbility that, had the evidenct: hePn dtsclosed to the defense, 

the result of t,he proe~dl'ng would have been different.'' Kyles v. Whitley. 514 

U.S. 419, 433-34 (1995) (quotmg Unitt:d States t:. Bagle:y, 473 U.S. €77, 682 

(1985)). 

A. Shockley's February 2004 guilty plea and probation 

'l'he State has a duty to disclose agreements with witnesses for leniency 

in exchange for Lestimony. Giglio v. United States; 405 U.S. 154-55 (1972). 

This in.cludes express agrmmwnts hetwRf~n t.he- State and cooperating 

witnesses. as well as "less formal. unwritten or tacit agreoment.[s]." Bell v. 

Bell, 512 F.3d 223, 233 (6th Cir. 2008}(en banc)(citing Glglio, 40G U.S. at 

154-55). Giglio dues nul require disdosurf' of rejected plea ofTC>ra Vnit1~d 

States u. Rushing. 388 P.3d 1153. 1158 (Rt.h Cir. 2004). KermeH has n•)t 

shown that any deal ex1sted or that the State violated Brady. 

There were no wtdisclosed dcql§_!;u~tween the State ami Sh!lJ:.l.lli:.Y. 

In February 2002, Shockley wa1:1 arrested on drug and gun t:hiu~As. The 

State charged Rhockl~y with felrmy offenses of possession of a controlled 
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substance and carrying a conr:ealed Wf!tlpon in April 2002 as result of this 

arn•ol. (Pet. Ex. 5). Shockley was seventeen at the time of the offenses and 

h~d no prior convictions. (PeL Ex. 5; Pt't. Ex. 3 at 11). Shockley ultimately 

pled guilty to these of'ffmReB on Et~ehruary 9, 2004, after both Kennell's and 

Whit~'s trials. (Pet~ Ex. ::i). 

At Shockfpy's plea, Robert Taaffe. Shockley's counsel, informed the 

court that Shockley's plea was "made open" because .. [w]e have no agreement 

with the State of Miss!)Uri." (Pet. Ex. 3 at 2). 'rhe prosecutor recommended a 

twn-year sentenee in the Department of Corrections. but that execution of 

that sentence be suspended and Shockley be placed on supe.rvised probation 

for two y~ars. that he servP. 60 days shock incarre1·ation and pay the court 

costs and a drug analysis fee. (Pet. Ex. 3 at. 5). The court was also advised 

thut. Shm:k1ey had no prior convictions and no other pending charges. (Pet. 

Ex. :i at ()-7). After the plea court accl!pted Shockley's plea, Taaffe argued for 

a mnrf> t.mient sentence: 

Mr. ShockJey's nineteen yea:rs old. He used to live in the City of 
St. Louis. Now he lives in St. Louis County with his mother. For 
the past two years, Mr, Shoddey has coo})erated with the State of 
Missouri in the prosecution of lwo murder first cases .... As a 
result of this testimo11y. Judge the state secured two first degree 
murder convictions, and .Mx. Shockley did this not just as a 
concerned citizen, which would bo his norma] duty, but did this 
when his life was threatened. And he cooperated with the state. 
They moved rum. He's out of the neighborhood, Judge, he's out of 
that element, and he did what he ought to have or should have. 
don~ as a t:itizen .... Your Honor, he did all of this without an 

7 

A-en\ 



agreement from the State of Missouri. There waf" no plea 
agreement for Mr. Shockley to cooperate with the State of 
Missouri. No agreement No quid pro quo. yqu.r Hono1-. He C:Hd 
this because he thought it was the right thing to do. 

(Pet. Ex. 3 at 11-12). Counsel asked the court to order a suspended 

imposition of sent..ence and to place Shockley only on six months' 

unsupervised probation. (ld.), The plea court did not follow either party's 

complete recommendatiOn. Instead, the plea court suspended the impostt1on 

of Shockley's sentenc~ on both counts and placed him on one-year supervised 

probation. with all costs waived. (ld. at 13). 

Shockley was placed under the supervision of Missouri Botn·d of 

ProhaLion and Parole. (Pet. Ex. 5). Although it appears that field violation 

rt!port:::o were filed by Shockley's probation officer. the .plea court did not 

revoke Shockley's probation. (ld.). He completed his probation on February 9, 

2005. (Jd.). 

Kennel1 disputes t.lu~ veracity of Taaffe"s statements to the plea court, 

speculating that a ''secret deal .. existed between Shockley and t.ht: State' bl'u:~ed 

on the timing of Shockley's guilty plea, the sentence Shockley ~ceived, tmd a 

conflict transfet: memorandum frmn Keun.ell'$ Missoun State Publk Defender 

File. (ECF No. 13 a!. 9-10); (ECF No. 28 at 6). But Kennell's conjecture is 

refuted by the rer.ord. Although ph~a negotiations occurred, no formal c)r tacit 

agreement was ever reached and ShockJey did not receive any favorablre 
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treatmt<nt from the State in exchange for hi::; testimony-; (Hearing Tr. Vol. 1 

at 47, 68, ll4-16, 138-41, 187-88, 222-25; Resp. Ex. ZZ; Pet. Exs. 2. 3! 4, 5, 

9). 

rrhe State madE> two formal offers before Kennell and \t'\l'b:ite's criminal 

trials- in .July 2002 and before ~'ebruary 2003. (Hesp. Ex ?..Z; Pet. Ex. 9 at l, 

2; Hearing Tr. Vol. 1 at 107, 108, 113. 138--89, 140-41). In July 2002, the 

StatP offered Shockley an agreement of a two-year suspended sentence and 

placement on p1·obation for a pcn·iod of two-years, with the conditions that 

Shockley enter and complete the HEACT program. perform eighty (80) hours 

of community l:lervice, serve sixty (60) days' shock incarceration, and pay 

court t::ost!'. (Resp. Ex. ZZ). At some time before February 2003, the State 

made a second offer. (Pet. Ex. 2: l'et. Ex. 9 at 2; Hearing VoL 1 at lOS. 140-

41). This offer differed from the original offer in that the State agreed to 

rocomrmmd a suspended imposition of sentence with no :requirement for 

shock incarceration, but added the requirement. that Shockley would have to 

testify against Kennell and White and against Dwanye Shockley, Shorkley's 

broth~r. who was t:harged with an unrelated crime in at1other case, (Pet. l..:x 

2). Shockley did not accept ~:ither plea agreement. (Pet. Ex. 9; Hearing Tr. 

Vol. 1 at JaR--39; 141). Because Shock]ey rejected these deals. the State did 

not violate Brady by failing to disclose rejected offers. See United Statr~s v. 

Ru..'>hing, ::588 F.3d at Ilf>B. 
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r--------~·-.............. _ .. _________ .. ,_ .. __________ .. _ .. _______ ----:------------------'---___.:.--, 

. Nor does the evidence support a hllding that a tacit a.g.reeme.t1t existed 

between Shockley and the State that required disclosure. "The mere fact that 

n witness desires or expects favorable treatment in return for his testimony 1s 

insufficient; there must be some assurance or pTomif:c from the ptosecution 

that gives rise to a mutual unden;t.anding or tacit agreement .. " Akrawi u. 

Booker, 572 F.3d 252 (6th Cir. 2009} (citing to Bell, 512 F.3d at 233). 

(emphasis in the original). The evidence Jrom trw record does not. reflect that 

there WaB a tmltl.}a1 understamling between Shockley and the State that 

Shockley would receive some sort of benefit in exchange for his testimony. 

At the evidentiary hearing, Shockley testified that he was not promised 

anything in exchange for his testimony against Kenne1I and White. he wa!S 

not testifying for any benefit. and had no expectation that he was going th get 

any sort. of probation or any other favor as a result of his testimony. (Id. at 

t17, 68, 188). Shockley testified that when he pleaded guilty to his felony 

charges he had no expectation of leniency and thought he could still go to jail 

as a result of guilty plea. (ld. at 187-88). Shockley planned to throw himself 

on th.e mercy of the plea court. (ld. at 188). Shockley testified that he had 

known Chew his whole life and Chew was like a brother to him. (Hearing Tr. 

Vol 1 at n7).. He stated that he originally did not. want to tP.Stify against 

Kennell and White. because he wanted revenge, implying he would seek 

retribution. (ld. at 68). When asked what changed his mind, he replied that 

10 

'I 

I 

jtk000is
Highlight

jtk000is
Highlight



I 

·--------.. ~ ...................................................... -. 

his family changed his mind and he realized that if he sought :revenge ''fi]t 

woulrl m•ver [have] stopped.'' (ld:). Shockley testH'!ed against Kennell and 

V\t'hite because he "thought it waF what was right" and they murdered 

Shockley's friend. (ld. at 47, 188). 

Robert Taaffe. Shoekley'::. plea counsel, testified that"fw]e didn't have a 

deaL'' (ld; at 1 t6). Although Taaffe attempted to negotiate a plea deal, no 

formal or tadt agreement was reached. (Hearing Tr. Vol. 1 at 114-16, 1 ::34). 

In August 2002, Taaffe met with Shockley to discuss the State's July 2002 

offer. but Shockley didn't want. lo serve any jail time so he did not accept the 

offer. (Pf;t. Ex. 9 at 1); (Hearing Tr. Vol. l at 138--39). Taaffe also testified 

that the plea court would likely have given a lesser sentence, than that 

offered by the Statn, given Shockley's age and that he had no prior conviction 

or arrest history. (Hearing Tr. Vol. 1 at 140-41). On February 6, 2003, Taaffe 

met with Shockley regarding the- State's second offer. but Shockley was not 

interested in the second agreement because he originally didn't want to 

te::;tify against his brothel' or "against anybody .''l (Pet. Ex. 9 at 2; Hearing Tr. 

Vol. 1 at 141). Although Shockley later agreed sometime before November 

1 Shortly after receiving tbe .second offer, Taaffe contacted Kennell's trial 
counsel, Scott. Reynolds, t.o let him know about. tho plea offer. Cf(Pet. Ex. 9; Pet. Ex. 
H. 1\.lthough neither Taaffe nor Reynolds could recaU the specifics of the 
conversation, Taaffe's notes refute any suggestions that a deal had been reached 
between Sh?ckley and the Stilt~ on or before February 7; 2003, tho date of the 
memorandum. (Pet.. Ex. 9; Hearing VoL 1 at 22, 36. 39-40, 117. 146). Thus, the 
memorandum does not prove the existence of a plea agreement. 

L__-·-·----~------------------------------



2003 to testify against Kennell hnd White, thert\ is riothing to suggest that 

Shockley ag1·eed to testify against his brother befort> I<ennell and White's 

criminal trials. :: (Pet. Ex. 9 at 2). Taaffe testified that once Shockley agreed 

Lo testify against Kennell and White, he tried Lo get the State to agree to 

dismiss the pending felony charges against Shockley, but did not believe the 

State ever agreed to this deal. (Hearing Tr. Vol. 1 at 108, 109. 114). Although 

Taaffe's notes of November 13, 2003 stated "the State hinted that there may 

be a nolle after thil> ls over" (Pet.. Ex. 9 at 2), Taaffe testified that he did not 

believe that there was an implicit agreement. and explained: 

l..Htimately, we ended up pleading open because there's only going 
to be one reason for us to plead open and that was because 
whatever it was that we wanted from the State, ultimately they 
weren't willing to give us. Whether that be a nolle {)r whether 
they wanted him to testify against his brother. But there would 
be only one reason to plead open and that would be whatever it 
was that we wanted, whatever it was that we were bargaining for 
at the time. And I don't recall, like I said it was 12. 13 year~ ago, 
but the only reason to go open in front of u court would have been 
because the negqtiations had broken down. Whatever it we asked 
from them they were not interested in giving us. 

*** 

lShockleyJ didn't testify against his brother. Devion Shockley. I 
think we were pushing for a dismissal. Like I said, 1 don't 
remember specifics back then, what they wanted and what they 

2 Although Shockley testifieq.that he eventually agreed to testify a&a.inst his 
brother in an unrelated matter. Shockley stated that he only did so at his brother's 
itlsist.cmce, not beeause of any promise hythe Stat;e, and the rerord does not identify 
whether Shockley agreed to testify against his brother before his February 9, 2004 
guilty plea. (Pet. Ex. 9 at 2; HearingVoL 1 at 141, 75-76, 77"--79). 
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didn't want and why we didn't ha.vc a complete deal. Httt again, 
we didn't have it.. Whatever it was, whether it was a ()0-day shock 
or they wanted us to - wanted him to testify against Dev:ion. 
whatever that was, we didn't have a deal when we pled, a 
commitment from them to stand on the record and tell the Judge 
that this is the sentence and we're in agreement tQ that. We 
didn't have a deaL 

(ld. at 114-16). Taaffe testified that he did intentionally conti11u~ Shockley's 

guilty plea until after Shockley's testimony because he was hoping to get a 

better offer f:rom State, which did not happen, and he wanted to be able to 

argue to the plea court the mitigating circumstances of Shockley's 

cooperation with the State. (]d. at 142). 'l'aaffe believed that Shockley might 

receive more favorable treatment from plea court due to Shockley's 

cooperation, but it was not because the State made any agreement to aid him. 

(ld. at 116). Taaffe also acknowledged that he didn't know what sentence the 

court would uJt)mately impose against Shockley. (ld. at 1:-35), Any expectation 

of leniency by the plea court is speculative and beyond the State's controL 

Nothing in Brady or it!:; progeny suggest that the State is required to make a 

disdosure in these circumstances. Further, even if Shockley hoped that he 

would receive more favorable treatment. from the Stat~ after his testimony. 

which is refuted by hls own testimony, his expectation of a future benefit 

alone is not determinative of whether a tacit agreement exists. Bell, 512 F.3d 

at 233. The agreement could not exist because the State did uot make any 

assurances or promises to Shockley. 

A-ern 



Bob Cr:addick, pro~Secutor m Kennel1 and White's cTimjnal tt•ials; 

testified that there was no deal with Shockley to testify on behalf of the 

State. (Jd. at 214, 224). Because he waB the prosecutor handling Kennell and 

White's trials, Taaffe would have contacted him fox any potential cleals with 

Shockley. (ld. at 229-30). Craddick said that he did not offer Shockley any 

favors or money in exchange for his testimony and did not suggest that 

Shockley might receive favora.ble treatment after the trials if he would testify 

on behalf of the State. (Jd. at 225). 

Although Cradd.ick said that he did not have a specific memory about 

plea negotiations with Taaffe regarding Shockley, he said that he was sure he 

would have spoken to Taaffe if Shockley had :pending charges and was a 

witness in his case. (Jd. at 229, 230-32). Craddick testified that he did not 

have a conversation with Taaffe where be "hint.ed" that. he would nolle prol;J 

Shockley's case. (!d. at 233, 234, 237). On cross-examination, Craddick was 

asked "[w ]ould Mr. Taaffe be wrong if he testified that you hinted at a nolle 

pros'?'' Craddick responded: 

l ... et. me answer it this way. Because of the circumstances, l'm 
pretty sure that Bob Taaffe and I probably had a crm.versation. I 
don't have a specific memory of the contents of those 
conversations, but 1 can tell you definitely that I did not offer to 
nolle pros Jeffrey Shockley's case in exchange for his testimony. I 
can tell you it would be typical for Bob Taaffe or any other 
attorney doing their job would have suggested that l could dl) 

that and may have been persistent in trying to pursue that line. 
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11ut what Fm telling you is l never offered to dismiss his case. I 
never hinted that 1 would dismis:s his case because Jeff Shockley, 
under the .circumstances, was going to get the deal thut 
everybody else would get without a deal and Jeff Shockley had 
told me specifically that he was going to go forwarrl because his 
best friend got killed. So I dirln:t have a concern, out of the 
ordinary concern, that Jeff Shockley was going to refuse to testify 
unlesf: I gave him something in exchange. 

(ld. at 2::34). Craddick explained, based on his recollection, that Shockley 

likely would have received supervised probation without an agreement in 

light of the charges, Shockley's age, and that Shock1ey did not have any prior 

convictions. (ld. at 232). Because of this, Craddick testified that he would not 

have had an incentive to make Shockley an offer or to intercede on Shockley's 

behalf, because Shockley would receive from the plea court what the State 

would have offered regardless of his testimony and a plea deal would 

negatively impact Shockley's credibility. (Id. at 232-33, 238). 

Finally, the guilty plea proceedings refute Kennell's allegat.ion t.hat a 

tacit agreement existed. Presumably, if the State had in fact promised 

favorable treatment in exchange for Shockley's testimony, evidence of this 

agreement would have occurred at the plea so that the court could impose 

sentence accordingly, but it did not. Instead. the State went back t.o its 

original recomrmmdation, offering no leniency in exchange for Shockley's 

testimony. (Pet. Ex. 2: Pet. Ex. 3 at 5: Resp. Ex. ZZ; Hearing VoL 1 at 116, 

136-37, 142, 143). The fact that the plea court may. have taken into 
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consideration Shock]ey's cooperation with the State, in addition to other 

factors it had before it (Shockley's age, the fact thal he had no prior 

convictions and no pending charges, that he was helping his girlfriend raise 

their eight-month-old child, the he was enrolled in high school at the time 

. 
and wished to be on probation so he could provide for hio family (Pet. Ex. 3 at 

2-::l, 10-12)), does not demonstrate that a deal exi~ted between Shockley and 

the Stat~. 

Kennell may argue that Shockley received favorable treatment from 

the State because Shockley's probation was not revoked even though he 

incurred '\riplations. This is not supported hy thf' reC".ord. Prohation and 

Parol~ filed the violation reports directly with the p1ea court, thus. it was the 

court, and not the State, that chose not to act on thl! violations. Only the plea 

court was authorized to receive the reports; the State would only have had 

access to the reports if the plea court permitted inspection. See Mo. Rev. Stat. 

§ 559.125.2 (2000). Furthermore, only the plea court - not the prosecution -

has the authority to grant, modify, extend~ or revoke probation in Missouri. 

Mo. Rev. Stat.§§ 559.016, 559.036, 559.100 RSMo. (2000). The fact that the 

plea court did not revoke Shockley's probation is a matter of the court's 

discretion. 

In short, on the record before this Court. Kennell has not shown that 

any agreement existed between Shockley and Kennell. lf it didn't have an 
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?a at 1:3-14). This Court's reasoning eqvally applies to Kennell. Indeed, the 

tkstimony from lht! evidentiary hearing 011ly s~rves to support this Court's 

prwr finding. 

Both Shockley and Stewart testified that they did not rectnve any 

promises or favorable treatment by the State regarding these arrests in 

f.'Xchang€' for th~·ir testimony .against Kennell and White. (Hearing VoL 1 at 

68, 72-73; Hearing VoL 2 at 7, 1:1-14, 43-44). Craddick testified that was not 

involved in the State's decision to file charges against Shockley and Stewart 

and nu one contacted him n:garding the arrests. (ld. at 21£1--20, 221). Taaffe 

testified t.hat hP wali' not even aware of the arrest. (ld. at 149). As such, 

Kennell has not shown that State declined to p:ress charges against, or gave 

.any other favorable .treutment regarding thi~ arrosi t9, Shockley and Stewart 

in ~x:ehang£> for their tflstimony. 'T'h~ StatP cannot be faulted for not disclosing 

evidence that they did not give any benefit to a vv-itness. 

To the ~xtent that Kennell claims that the State failed to disclose the 

police repor~ or th~ lab report in connection with this arrest, this allegatjon is 

refuted by the record. Kennell's counsel received these reports before triaL 

See (Resp. fl~x. Fat :10). Kennell was also aware of this arrest before trial and 

contacted counsel about the arrest. (Resp. Ex. 000; Resp. Ex. at K; Resp. Ex. 

F ut 30) Respondent alo>t> note~ that the records provided by Kennell to this 

Court in support of his claim state that records were released from the police 
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to "CAO'' or the "Circ~it Attorney's Offic(~·· on August 4, 2003. (ECF No. 1~ 

2). Finally, Craddick testified that the arrest and lab reports were disclosed to 

defense counsel, not because these refle:cted an arrest of witnesses, but 

because the gun recovered matched a bullet from the homicide. (Hearing VoL 

1 at21&-19); Wise u. Bowersox, 136 F.3d 1197, 1205 (BthCir. 1998) ("A party 

has no right to impeach a witnesf.l's credibility with evidence of 'wanteds' cr 

arrests."). Therefore, the evidence reflects that Kennell in fact received these 

reports ~om the prosecution before trial. No violation occurred. 

C. Expenses related to Shockley's protection and Stewart's 
travel for trial 

Kennell has not shown that the S.tate's alleged failure to disclose 

expense records regarding Shockley's protective relocation and Stewart's 

travel expenses violated Bro.dy. 

Shockley$ witness protecti-on 

Shockley testified that his life was threate.ned due W his cooperation 

with the State in Kennell and Whit.c's trials. (Hearing VoL l at 69-71). The 

police accordingly took Shockley from his home and placed him in a hotel for 

a couple of weeks. (ld. at 71). Shockley testified that he did not know who 

paid for the hotel. (ld. at 71-72, 74-75). He also stated that he received food 

vouchers, hut. never received any cash or other things of value. (ld.). As 

directed by this Court at the conclusion of the hearing. Respondent provided 
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records he received from the Circuit Attorney's Victim Servic~ Unit. that 

c:orroborat~s Shockll~y's testimony. It appears that Shock1ey waR br}et1y 

housed at a hotel from ,July 2R, 2002, until August 5, 2002, and it appears 

given assistance to ·relocate in October 2002 as part of a wilne~s ·protection 

pt·ogram .. 

Kennell has not shown that Shoc:kley's participation in a witness 

protection program constituted favorable impeachment evidence that the 

State was required to disclose under the facts present here. Kennell cites to 

United States u. Librach, 520 F;2d 550 (8th Cit. 1975) to support his 

argument. (ECI<"' No. 8, n. 1). But that case is not helpful to KennelL In 

Librach, the Eighth Circuit held that a promise of financial reward to a 

witness as an incentive to testify favorably for the government is n fact 

affecting the credibility of a witness that must be disclosed. Librachj 520 1i'.2d 

at 55:1-5-1. In that case, the State failed to disclose that a government witness 

was being held in protective custody, received immunity, and was paid nearly 

$10,000 in subsistence payments. There is nothing in the record to suggest 

that Shockley's housing expenses constitute cash payment£> from the State as 

an incentive to testify on behalf of the State. See Unite.d States v. BigiUito, 

7.59 F.3d 913, 930 (8th Cir. 2014) ("We have determined that witness 

motivations, like the payment of money as an incentive to change testimony, 

fall within the Brady disclosure requirement .. ") 
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But even if Kennell could demonstrate that this evidence would have 

been favcn·able and was suppressed, he has not shown prt:judkc for Lhe same 

reasons discussed in this Court's prior dec.ision in tVhite v. Steele, 

4:08CV00288 AGF. (White, ECF No. 73 at 16). Further, this information, that 

Shockley's life was lhreatened due to hi~ involvement in lhis case. would 

have had a detrimental impact on Kennell's dc>fense. That testimony may 

have allowed a reasonable juror to infer that KenneU and/or White had urged 

individuals to harm Shookley to escape a conviction. 1'his testimony may 

have also opened the door to testimony regarding additional bad acts. or 

threats mad.e by KPnnell, \\bite. and other individuals who testifled on their 

behalf at trial. As such, the verdict is "worthy of confidence'' and t,herf:' is no 

"reasonable probability of a different result'1 if the evidence had been 

disclosed. 

Stewart';; travel exvenses 

Similarly, Kennell has not shown that the State's f\Xpenses incurred as 

a result of bringing Stewart back to the State of Missouri to testify were 

required to be disclosed. 

At Kennell's criminal trial, Stewart. testifie-d that he had been in the 

Army for approximately a year and four months. (Resp. Ex. A at 560-61). 

During the evidentiary hearing. Stewart testified that he had enlisted in the 

Army sometime after Chew's mm·der and was stationed in Fort Benning, 
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Georgia at the time of triaL (Hearing Tr. VoL II at 45-46}. Stewart wa~ flown 

back for the trials in Missouri, but testified that he did know who paid for his 

flight. (ld. at 46). 111s lodging was also paid for and he was given food 

voucher:-;. (ld.). 

Evidence thal Slewart resided outside of Missouri at the time of trial 

was equally available to both t:hC' State and defense. Missouri law also 

requires reimbursement for witnesses' travel costs and mileage. Mo. Rev. 

Slat. §§491.2$0, 491.420 (2000). lt is reason3ble to conclude that the defense 

was on notice that Lhe State was required to reimburse Stewart for his travel 

and expenditures to return for the criminal trials. 

Further. Kennell has not. shown that he was prejudiced. The 

impeachment value of thi!:i information would have been insignificant. See 

Clay u. Bowenwx. :)fl7 F)~d. 993 (8t.h Gir. 2004) (no Brady violation because 

information was "relatively insignificanf'). gvan if Kennell .chose to impeach 

Stewart. by asking who paid for his travel costs to at.tend the t.tial, it is 

unlikely that this fact would have undermined Stewart's testimony or 

dlminished his credibility. As such, Kennell has not shown that this 

information was materiaL 

ll. Kennell's claim is procedurally barred. 

The c:ause-and-prejudice analysis required to over:cl)me a defaulted 

claim mirrors the last two elements required by Brady: suppression and 

22 

A-a~to 



prcjudic€. See Banhs v. Dreth.e. 540 U.S. 668, 6SJ1 1 702-30 (2004) ("prejudice 

within the compass of 'c;:ms~ and prejudice' exists when the suppressed 

eviden<:e is 'material' for Brody purposes"); Strickler. 527 U.S. at 2R2 

(prejudice prong of Brady "parallel[s]" prejudice prong of cause~and-prejudice 

standard for excusing procedural default). Therefore. a dedsion on the nicrits 

of the Brady claim a]so resolves any issues of proc~dural default. Bec<l.U~f' 

Kennell has not shown that any of the infotmation he claims was not 

djscJosed was both suppressed by the Stale and material, he hu~;; not satisfied 

cause and prejudice to overcome his procedural default. His claims are 

procedurally barred as well as without merit. 

Conclusion 

The Court should deny the petition. 

Respectfully submitted, 

CHRIS KOSTER 
Attorney General 
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rvlissouri Bar No. 60044 
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