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UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION
JUANE T. KENNELL, )
Petitioner, ;
V. i Case Nn. 4:09-CV-00407 AGF
DAVE DORMIRE, ;
Respondent. i

RESPONDENT’S POST-HEARING BRIEF

In September 2015, this Court held an evidentiary hearing on
Petitioner Juane Kennell's defaulted claim that the State violated his rights
under Brady v. Maryland, 373 U.S. 83 (1963). by withholding evidence that
prosecution witnesses Jeffrey Shockley andlor Robert Stewart received
favorable treatment, or promises thereof, in exchange for his/their testimony
agatnst Kennell, The record refutes these allegations, This Court should deny
the elaim and his peution for the reasons sel forth in this brief and
Respondent’s original response (ECF No. 20).

BACKGROUND
The murder and assault
Barly in the morning on June 21, 2002, Fred Chew, the murder victim,

Jacqueline Daugherty, Chew's fiancée and mother of his child, Jacqueline
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l_}éugherty, Jéffre}; Shockie‘y:. and Robert Stewart were on the i'rn:*m§ porch aof
Chew's uncle’$ house. (Resp. Ex. A at 436-37, '440}’ Shockley’s home was on
the same street. (Id. at 571-72).

The group saw a vehicle travel slowly down the middle of the street.
{Id. at 566). Kennell, Christopher White, and another unidentified man got
out of the vehicle, with guns drawn, and went towards the door of Shockley's
house. (Id. at 571-72, 573). The men then approached Chew's uncle’s house.
(Id. at 571-72).

After trying to get into the house through the front door, Daugherty
jumped off the porch and ran to the back of the house. (Jd. al 447, 450, 452,
503, 512, 555). Chew, Shockley, and Stewart left the porch and went into the
gangway by Chew's uncle's house. (/d. at 514, 535, 555).

Chew asked the three men “what they doing around here.” (Id. at 516).

After one of the men asked him where “Jeffrey” and “Double R” were, Chew

fired one shot into the street. (/d. at 454, 517-18). The men then fired at
Chew and he fell to the ground. (Jd. at 577). Stewart dropped to the ground

near Chew's body. (Id.). Shockley then shot at the three men from the

gangway. (Id. at 598, 519). Stewart and Shockley ran behind the house as the
shooting continued. (Jd. a1 520). Kennell chased after Shockley and continued

to fire at him. (Jd. at 522, 541).
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Shockley and Stéwart recegfgized Kennell and Wi%i'te during» -ﬂ;e attack
because they knew them from .béfbree, and laver icie;nﬁﬁed‘ themwduri'ng a
photo line-up, a live line-up, and at trial. {ld. at 377, 384, 389, 5038, 525-286,
:5-42, 56768, 58788, 611, 746).

The trial

The State charged Kennell with acting in concert with others to commit
firsi-degree murder, armed criminal gctiun, first-degree assault, and armed
criminal actions for killing Chew and shooting at Shockley. (Resp. Ex. B. at 1,
13-14). Kennell went to trial on Januvary 5, 2004. (Id. at 3-5, 34-38).

Shockley and Stewart testified against Kennell at trial. Both men
identified Kennell and White as two of the three men who attacked them:.
(Resp. Ex. A. h03, 542, 587-68, 611, 748). Although no other witnesses could
identify the three men, Shockley and Stewart’s testimony regarding the
attack was corroborated by other eyewitness accounts and physical evidence.
A neighbor, Damon Stamers, saw Chew on the ground and watched two men
approach his body. (Id. at 487-88). The men stood over Chew, shot him, and
kicked him. (Jd. at 488). One bullet was fired into the victim's head from a
distance of about a foot or a foot and a half. (d. at 408-10). The man that
shot Chew then ran into the gangway. (/. at 488). The a.t;tapsy revealed thal
the wound to Chew's head had “stippling,” which is caused when a person is
shot at an “intermediate range” of no more than one and a hall feet. (Jd. at

. ,
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408-10). Kennell’s fingerpﬁr;ts werev’éisc feccavéréd from the outside of a ecar
in front of Chew's unc?é’s hxﬁ;us& (Id. at'i%li;lé)a | o

Kennell testified and claimed that he had been home th}v his family at
the time of the shooting, (Id. at 790-820). Kennell's grandmother, Hattie
Bolten, testified that she sel a security alurm at her house and Kennell was
home when she set the alarm on »hine‘ 20 (the might before the murder and
the assault). (Jd. at 688). Bolten testified that the alarm did not “go off any
time during the night,” that she woke up the next merning “around six,” that
Kennell was there and making her collee. (Id. at. 688-389).

The defense challenged the veracity of Shockley and Stewart's
identifications and called three law enforcement officers to demonstrate the
inconsistencies in the testimony of Shockley and Stewart. (Jd. ar 529--30,
55354, 558, 592-93, 597, 701~779). The focus of the defense was alibi and
intentionally false identification by Stewart and Shockley for purposes of

revenge. Kennell also attempted to explain the presence of his fingerprints on

the car by presenting the testimony of Kennell's brother, Jesse Kennell, who

testified that he had “rented” a car (he did not specifically identify any car)

from someone he did not know and that Kennell had been in that car. (/d. at
652-79). After considering the testimony presented, the jury ultimately found

Kennell guilty as charged. State v. Kennell, 1569 S.W.3d at 480.

|
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Analysis
In his pro se petition, Kennell argues that the State failed to disciose
that Shackley and Stewart were arrested in July 2002, that the weapon
recovered from this arrest matched the shell casing found at the murder, and
speculates that Shockley and Stewart received deals on pending drug and
weapons charges stemming from the July 2002 arrest in exchange for their
testimony. (ECF No. 1 at 33-34). This same claim was advanced in his
amended petition filed by Kennell's eounsel in September 2009. (ECF No. 13
at 6 10}. Kennell also alleged that the St,aie failéé to disclose that Shockley
had pending felony charges against him at the time of trial and speculates
that Shockley must have received favorable treatment frem the State in that
pruoceeding in exchange for his testimopny and that the State provided
financia) assistance to Shockley. (ECF No, 13 at 7-=9). During the hearing,
svidence adduced suggests that Kennell will also argue that the State failed
to disclose that it paid for travel costs for Stewart, who was out-of-state at the
time of trial. to return to Missouri to testify. A\s.discussed below, these
claims are both meritless and procedurally barred.
1. The State did not witﬁha}é material evidence.
: In Brady, the Suprem.é Court held that “suppression by the prosecution
of evidence favorable to an accﬁs’ed violates due process where the evidence 1s

matarial either to guilt or punishment, irrespective of good faith or bad faith
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- A-alq




Cotae A0 e B s Dae 8 RO Bl 00 B0 Baebe Lol B ?z;g;c;,ii‘.s oG
of the ,pﬁs*eeution.“ Brady, 373 U.8, at 87. A successful .Bxgdy ciainx requires
g Lhree-péri showing: (1) that i’hé evidence is favorable to the aceused, either
hecause it‘ 18 exculpatory or impeaching: (2) that the state suppressed the
evidence; band (3) the state’s action resulted in prejudice. See Strickler v
Greene, 527 U.S. 263, 281~82 (1999). A defendant is prejudiced when “there is
a reasonable probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different.” Kyles v. Whitley, 514
U.S. 419, 433-34 (1995) (quoting United States v. Bagley, 473 U.S, €77, 682
(19885)).

A. Shockley’s February 2004 guilty plea and probation

The State has a duty to disclose agreements with witnesses for lenlency
in exchange for testimony. Gigliv v. United States, 405 U.S. 154-55 (1972).
This includes express agreements between the State and cooperating
witnesses, as well as “less formal, unwritten or tacit agreement|s].” Bell v,
Bell, 512 F.3d 2283, 233 (6th Cir. 2008)(en banc)(citing Giglio, 406 U.S. at
154-55). Gigliv does not require disclosure of rejected plea offers. United
States v. Rushing., 388 F.3d 1153. 1158 (Rth Cir. 2004). Kennell has not
shown that any deal existed or that the State violated Brudy.

There were no undisclosed deals betreen the State and Shockiey

In February 2002, Shockley was arrested on drug and gun charges, The
State charged Shockley with felony offenses of possession of a controlled
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substance and carrying a concealed weapon in Aiari’l 2002 as result of this
carrest. (Pet. Ex. 5). Shockley was sevenieen at the time of the offenses and
had no prior convictions. (Pet. Ex. 5; Pet. Ex. 3 at 11). Shack]éy uh,imately
pled guilty to these offenses an Fehruary 9, 2004, after both Kennell's and
White's trials. (Pet, Ex. 3).

At Shockley’s ples, Robert Taaffe. Shockley's eounsel, informed the
court that Shockley’s plea was “made open” because *[w]e have no agreement,
with the State of Missouri.” (Pet. Ex. 3 at 2). The prosecutor recommended 2
two-year sentence in the Department of Corrections, but that execution of
that sentence be sugpended and Shockley be placed on supervised probation
for twn years, that he serve 60 days shock incarceration and pay the court
costs and a drug analysis fee. (Pet, Ex. 3 at 5). The court was also advised
that Shockley had no prior convictions and no other pending charges. (Pet.
Ex. 3 at 6-7). After the plea court accepted Shockley’s plea, Taaffe argued for
a more lenient sentence:

Mr. Shockley's mineteen years old. He used to live in the City of

St. Louis. Now he lives in St. Louis County with his mother. For

the past two years, Mr. Shockley has cooperated with the State of

Missouri in the prosecution of two murder first cases. . . . As a

result of this testimony, Judge the state secured two first degree

murder convictions, and Mr. Bhockley did this not just as a

concerned zitizen, which would be his normal duty, but did this

when his ife was threatened. And he cooperated with the state.

They moved him. He's out of the neighborhood, Judge, he's out of

that element, and he did what he ought to have or should have

done as u eitizen. . . Your Honor, he did all of this without an

7
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agreement from the State of Missouri. There was no .plea
agreement for Mr. Shockley to cooperate with the State of

- Missouri. No agreement, No quid pro guo, your Honor. He did
this because he thought it was the right thing to do.

(Pet. Ex. 3 at 11-12). "_Cou‘nsel asked the court to order a suspended -

im;iosition of senlence and to place Shs}ckléy only on six months'
unsupervised probation. (Id.). The plea court did not follow cither party’s
complete recommendation. Instead, the plea court suspended the imposition
of Shockley’s sentence on both counts and placed him on one-year supervised
probation, with all costs waived. ({d. at 13).

Shockley was placed under the supervision of Missouri Board of
Probation and Parole. (Pet. Ex. 5). Although it appears that field violation
reports were filed by Shockley's probation officer, the plea court did not
revoke Shockley’s probation. (Jd.). He completed his probation on February 9,
2005. (Id.).

Kennell disputes the veracity of Taaffe’s statements to the plea court,
speculating that a “secret deal” existed between Shockley and the State based
on the timing of Shockley's guilty plea, the sentence Shockley received, and a
conflict transfer memorandum from Keunell's Missouwr: State Public Defender
File. (ECF No. 13 at 9-10); (ECF No. 28 at 6). But Kennell’s conjecture is
refuted by the record. Although plea negotiations occurred, no formal or tacit

agreement was ever reached and Shockley did not receive any favorable
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treatment from the State in exchange for his testimony: (Hearing Tr. Vol. 1
at 47, 68, 1“1:4»16, 13841, 18788, 222-25; Resp. Ex. Z%Z; Pet. Exs. 2 3.4, B,
9).

The State made two formal offers before Kennell and White's eriminal
trials — in July 2002 and before February 2003. (Hesp. Ex ZZ; Pet. Ex. 9 at 1,
2; Hearing Tr. Vol. 1 at 107, 108, 113, 138-39, 140-41). In July 2002, the
State offered Shockley an agreement of a iwo-year suspended sentence and
pla(:emem on probation for a peried of two-years, with the conditions that
Shockley enter and complete the REACT program, perform eighty (80) hours
of community service, serve sixty (60) days’ shock incarceration, and pay
court costs. (Resp. Ex. ZZ). At some time before February 2003, the State
made a second offer. (Pet. Ex. 2; Per. Ex. 9 at 2; Hearing Vol. 1 at 108, 140~
41). This offer differed from the original offer in that the State agreed to
recommend a suspended tmposition of sentence with no reguirement for
shock incarceration, but added the requirement that Shockley would have to
testify against Kennell and White and against Dwanye Shockley, Shockley's
brother, who was charged with an unrelated crime in another case. (Pet. Ex
2). Shockley did not accept either plea agreement. (Pet. Ex. 9; Hearing Tr.
Vol. 1 at }3?%395 141). Because Shockley rejected these daalé; the State did
not violate Brady by failing to disclose rejected offers. See United States v.

Rushing, 388 F.3d at 1158,
9
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, :‘N’or' does the evidence support a finding that a tacit agreement existed
betweeri Shockley and the State that required disclosure. “The mere fact that
a witness desires or expects favorable treatment in return for his testimony 1s
insufﬁcient; there must be some assurance or promise from the px"osecution
that gives rise to a mutual understanding or tacit agreement.” Akrawi v.
Booker, 572 F.3d 252 (6th Cir. 2009) (citing to Bell, 512 F.3d at 233).
(emphasis in the original). The evidence from the record does not reflect that
t,her,e} was a mutual understanding betweéen Shockley and the State that
Shockley would receive some sort of benefit in exchange for his testimony.

At the evidentiary hearing, Shockley testified that he was not promised
anything in exchange for his testimony against Kennell and White, he was
not testifying for any benefit, and had no expectation that he was going to get
any sort of probation or any other favor as a result of his testimony. (Id. at
47, 68, 188). Shockley testified that when he pleaded guilty to his felony
charges he had no expectation of lenienc,;} and thought he could still go to jail
as a result of guilty plea. (Id. at 187-88). Shockley planned to throw himself
on the mercy of the plea court. (Jd. at 188). Shockley testified that he had
known Chew his whole life and Chew was like a brother to him. _(Haaring Tr.
Vol 1 at 67). He stated that he origi'nal}y' did not want to tﬁstify against
Kennell and White, because he wanted révenge, implying he would seek
retribution. (Id. at 68). When asked what changed his mind, he replied that

10
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his ‘fam-i‘iy- chéinged his mind and he realized that if he soughi.‘revenge'.“{i]t
wauld never [have swppéd.” (Id.). Si’lockley Lestiﬁ-e.,d aga'irist Kenn‘ell ana
White because he “thought it was what was .i-ighi” and they murdered
Shockley’s friend. (Jd. at 47, 188),

Robert Taaffe, Shockley’s plea vounsel, testified that “[w]e didn’t have a
deal.” (Id. at 116). Although Taaffe attempted to negotiate a plea deal, no
formal or tacit agreement was reached. (Hearing Tr. Veol. 1 at 114-16, 134).
In August 2002, Taaffe met with Shockley to discuss the State’s July 2002
offer, but Shockley didn’t want to serve any jail time so0 he did not acecept the
offer. (Pet. Ex. 9 at 1); (Héaring Tr. Vol. 1 at 138-39). Taaffe also testified
that the plea court would likely have given a lesser sentence, than that
offered by the State, given Shockley’s age and that he had no prior conviction
or arrest history. (Hearing Tr. Vol. 1 at 140—41). On February 6, 2003, Taaffe
met with Shockley regarding the State's second offer, but Shockley was not
interested in the second agreement because he originally didn’t want to
testify against his brother or “against anybody.”! (Pet. Ex. 9 at 2; Hearing Tr.

Vol. 1 at 141). Although Shockley later agreed sometime before November

! Shortly after recsiving the second offer, Taaffe contacted Kennell's trial
counsel, Scott Reynolds, to let him know about the plea offer. Cf (Pet. Ex. 9; Pet. Ex.
1). Although neither Taaffe nor Reynolds could recall the specifics of the
conversation, Taaffe's notes refute any suggestions that a deal had been reached
between Shockley and the State on or before February 7, 2003, the date ol the
memorandum. (Pet. Bx. 97 Hearing Vol. 1 at 22, 36,:39-40, 117, 146). Thus,. the
memorandum does not prove the existence of a plea agreement. _

11
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12003 to L‘esﬁfy agai.ns“tv Kennell .-and'White, there 13 ._not-hing to éuggest L}i‘at
Shnck}ey‘ agreed to tés,tify against his brather befd-vr"te. K_énneﬂ"and White's
criminal trials. * (Pet. Kx. 9 at. 2) Taaffe testified that once Shockley agreed
to testify against Kennell and White, he tried Lo get the State to agree to
dismiss the pending felony charges against Shockley, but did nat believe the
State ever-agreed to this deal. (Hearing Tr. Vol. 1 at 108, 109, 114). Although
Taaffe’s notes of November 13, 2003 stated “the State hinted that there may
be a nolle after this is aver” (Pet. Ex. 9 au 2), Taafle testified that he did not
believe that there was an implicit agreement and explained:

‘Ultimately, we ended up pleading open because there’s only going
to be one reason for us to plead open and that was because
whatever it was that we wanted from the State, ultimately they
weren't willing to give us. Whether that be a nolle or whether
they wanted him to testify against his brother. But there would
be only one reason to plead open and that would be whatever it
was that we wanted, whatever it was that we were bargaining for
at the time. And I don’t recall, like I said it was 12, 18 years ago,
but the only reason to go open in front of u court would have been
because the negotiations had broken down. Whatever it we asked
from them they were not interested in giving us.

Ak
[Shockley] didn’t testify against his brother, Devion Shockley. I

think we were pushing for a dismissal. Like I said, 1 don't
remember specifics back then, what they wanted and what they

2 Although Shockley testified that he eventually agreed to testify against his
brother in an unrelated matter, Shockley stated that he only did so at his brother’s
ibgistence, not because of any promise by the State, and the record does not identify
whether Shockley agreed to testify against his brother before his February 9, 2004
guilty plea. (Pet. Ex. 9 at 2; Hearing Vol. 1 at 141, 75-76, 77-79).

12
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didn’t want and why we didn't have a complete deal. Buﬁ_’;vag,a.in,

we didn’t have it. Whatever it-was; whether it was a 60-day shock

or they wanted us to — wanted him to testify against Devion,

whatever that was, we didn't have a deal when we pled, a

commitment from them to stand on the record and tell the Judge

that this is the sentence and we're in agreement to that. We -

didn’t have a deal. ‘
({d. at 114-16). Taaffe testified that he did intentionally continue Shockley’s
guilty plea until after Shockley's testimony because he was hoping to get a
better offer from State, which did not happen, and he wanted to be able to
argue to the plea court the mitigating circumstances of Shockley’s
conperation with the State. (Id. at 142), Taaffe believed that Sheckley might
receive more favorable treatment from plea court due to Shocklev's
cooperation, but it was not because the State made any agreement to aid him,
({d. at 116). Taaffe also acknowledged that he didn’t know what sentence the
court would ultimately impose against Shockley. ({d. at 135). Any expectation
of leniency by the plea court is speculative and beyond the State’s control.
Nothing in Brady or its progeny suggest that the State is required to make a
disclosure in these circumstances. Further, even if Shockley hoped that he
would receive more favorable treatment from the State after his testimony,
which 18 refuted by his own testimony,vhis expectation of a future benefit
alone is not determinative of whether a tacit agreement exists. Bell, 512 F.34
at 233. The agreement could not exist because the State did not make any
assurances or promises to Shockley.

13
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Bob Craddick, éf@secutor in Kennell an'd. White’s crimiﬁﬁl trials;
tes'tifiéd that there w:as:- no deal with Shockley to testify on behalf of the
State. (Id. at 214, 224). Because he was the prosecutor handling Kennell and
White’s tnials, Taaffe would have contacted him for any potential deals with
Shockley. (/d. at 229-30). Craddick said that he did not offer Shockley any
favors or money in exchange for his testimony and did not suggest that
Shockley might receive favorable treatment after the trials if he would testify
on behalf of the State. (Jd. at 225).

Although Craddick 4'sa:id that he did not have a specific memory about
plea negotiations with Taaffe regarding Shockley, he said that he was sure he
would have spoken to Taaffe if Shockley had pending charges and was a
witness in his case. (Id. at 229, 230-32). Craddick testified that he did not
have a conversation with Taaffe where he “hinted” that he would nolle pros
Shockley's case. (Id, at 233, 234, 237). On cross-examination, Craddick was
asked “[wjould Mr. Taaffe be wrong if he testified that you hinted at a nolle
pros?” Craddick responded:

Let me answer il this way. Because of the circumstances, I'm

pretty sure that Bob Taaffe and I probably had a conversation. 1

don’t have a specific memory of the coolents of those

conversations, but I can tell you definitely that I did not. offer to

nolle pros Jeffrey Shockley’s case in exchange for his testimony. [

can tell you it would be typical for Bob Taaffe or any other

attorney doing their job would have suggested that 1 could do
that and may have been persistent in trying to pursue that line.

14
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But what I'm telling you is I never offeréd to dismiss his case. ]
never hinted that | would dismiss his case because Jeff Shockley,
under the circumstances, was going to get the deal thut
everybody else would get without a deal and Jeff Shockley had
told me specifically that he was going to go forward because his
best friend got killed. So I didn’t have a concern, eut of the
ordinary concern, that Jeff Shockley was going to refuse to teenfy
unless [ gave him something in exchange.
(Id. at 234). Craddick explained; based on his recollection, that Shockley
likely would have received supervised probation without an agreement in
light of the charges, Shockley's age, and that Shockley did not have any prior
convictions. (Id. at 232). Because of this, Craddick testified that he would not
have had an incentive to make Shockley an offer or to intercede on Shockley’s
behall, because Shockley would receive from the plea court what the State
would have offered regardless of his testimony and a plea deal would
negatively impact Shockley’s eredibility. (/d. at 23233, 238).

Finally, the guilty plea proceedings refute Kennell's allegation that a
tacit agreement existed. Presumably, if the State had in fact promised
favorable treatment in exchange for Shockley’s testimony, evidence of this
agreement would have occurred at the plea so that the court could impose
sentence accordingly, but it did not. Instead, the Stute went back to its
original recommendation, offering no leniency in exchange for Shockley's

testimony. (Pet. Bx. 2: Pet. Ex. 3 at 5: Resp. Ex. 2Z; Hearing Vol. 1 at 116,

136-37, 142, 143). The fact that the plea court may have taken into

15
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“consideration Shockley’s conperatmn with the ‘State- in. addztmn to oiher
factors it had béfore it (Shockley’s &gL the faet that he had no prior
convictions and no pending charges, that he was he]pi*ﬂg his girlfriend raise
their eight-month-old child, the he was enrolied in high school at the time
and wished Lo be on ’;;rcb-ation so he could provide for his (amily (Pet. Ex. 3 at
2~3, 10-12)), does not demonstrate that a deal existed betweén Shockley and
the State.

Kennell may argue that Shockley received favorable treatment from
the State because Shockley's probation was not revoked even though he
incurred zdg},atinns. This is not supported by the record. Probation and
Parole filed the violation reports directly with the plea eourt, thus, 1t was the
court, and not the State, that chose not to act on the violations. Only the plea
court was authorized to receive the reports; the State would only have had
access to the reports if the plea court permitted inspection. See Mo. Rev. Stat.
§ 559.125.2 (2000). Furthermore, only the plea court — not the prosecution —
has the authority to grant, modify, exte:nd,, or revoke probation in Missouri.
Mo. Rev. Stat. §§ 559,016, 559.036, 559.100 RSMo. (2000). The fact that the
plea court did not revoke Shockley’s probation is a matter of the ecourt’s
discretion.

In short, on the record before this Court, Kennell has not shown that
any agreement existed between Shockley and Kennell. If i‘t_-ciidxi’t have an

16
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73 ét‘ 13-14). This Court’s reasoning equally applies to Kennell. Indeed, the
testimony from the evidentiary hearing only serves to support this Court’s
prior inding.

Both Shockley and Stewart testified that they did not receive any
promises or favorable irealment by the Stale regarding these arrcsts in
exchange for their testimony against Kennell and White. (Hearing Vol. 1 at
68, 72-73; Hearing Vol. 2 at 7, 13-14, 43-44). Craddick testified that was not

_involved in the State’s decision to file charges against Shockley and Stewart
and nu one contacted him regarding the arrests. (Id. at 219-20, 221). Taaffe
testified that he was not even aware of the arrest. (Jd. at 149). As such,
Kennell has not shown that State declined to press charges against, or gave
any other favorable treatment regarding this arrest to, Shockley and Stewart
in exchange for their testimony. The State cannot be faulted for not disclosing
evidenae that they did not give any benefit to a witness.

To the extent that Kennell claims that the State failed to disclose the
;)olicé_repurn or the lab report in connection with this arrest, this allegation is
refuted by the record. Kennell’s counsel received these reports before trial.
See (ReSp,_ Ex. F at 30). Kennell was also aware of this arrest before trial and
contacted counsel about the arrest. (Resp. Ex. 0.005 Resp. Ex. at K Res-p.“'Ex.
F at 30) Respondent also notes that the records ;irOV"itied by Kennell to this

Court in support of his claim state that records were released from the police
18
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to “CAO” or the “Circuit Attorney's Office” on Augu’st; 4, 2003. (ECF No. 13~
2). Finally, Craddick testified that the arrest and lab:reports were disclosed té’
defense counsel, not because these reflected an arrést of withesges, but
because the gun recerred matched a bullet from the hﬁmicid& {(Hesring Vol.
1 at 218-19); Wise v. Bowersox, 136 F.3d 1197, 1205 (8th Cir. 1998) (“A party
has no right to impeach & witness’s credibility with evidence of ‘wanteds’ or
arrests.”). Therefore, the evidence reflects that Kennell in fact received these
reports {rom the prosecution before trial. No violation oceurred.

C. Expenses related to Shockley’s protection and Stewart’s
travel for trial

Kennell has not shown that the State’s alleged failure to disclose
expense records regarding Shockley’s protective relocation and Stewarl’s

travel expenses violated Brady.

Shockley testified that his life was threatened due o his cuoperat;inh
with the State in Kennell and Wﬁibe’s trials. (Hearing Vol. 1 at 69-71). The
police accordingly took Shockley from his home and placed him in a hotel for
a couple of weeks. (Id. at 71). Shockley testified that he :c"iid not know who
paid for the hotel. (Id. at 71-72, 74-75). He also s’cated- that he received food
vouchers, but never received any cash or other things of value. (Id.). As

directed by this Court at the conclusion of the hearing, Respondent provided

19
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records _he received': fr»oim the Circuit Attémey’s Vicﬁ’m-Servﬁcés Unit that
r:orrobéréxtcs Shockhzy’é testimony. It appears that Shockley .wa-s' briefly
housed at a hotel from July 28, 2002, unt:l August 5, 2002, ah‘d it appears
given assistance to relocate in October 2002 as part of a ‘wime$e§- protection
program.

Kennell has not shown that Shockley's participation in a witness
protection program constituted favorable impeachment evidence that the
State was required to disclose under the facts present here. Kennell cites to
United States v. Librach, 520 F.2d 550 (Bth Cir. 1975) to support his
argument. (BCF No. 8, n. 1). But that case is not helpful to Kennell, In
Librach, the Eighth Circuit held that a promise of financial reward to a
witness as an incentive 1o testify favorably for the government is a fact
affecting the credibility of a witness that must be disclosed. Librach, 520 F.2d
at 55354 In that case, the State failed to disclose that a government witnhess
was being held in protective custody, received immunity, and was paid nearly
$10,000 in subsistence payments. There 1&. n@hhxg in the record to suggest
that Shockley's housing expenses constitute cash payments from the State as
an incentive to testify on behalf of the State. See United States v. Sigillito,
'fﬁg F.3d 913, 930 (8h Cir. 2014) ("We have determined that witness
motivations, like the payment of money as an incentive to change testimony,

~fall within the Brady dis"u.c]osure requirement.”)
20
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But even if Kennéil. could demonstrate that this evidence wbﬁld have A
béen favarable and was éuppfes'sc:'d, he has no‘t-- shé’wn prt&itxdjce fur Li:e same
reasons discu_ﬁed in this “Court’s prior decision in White v. Steele,
4:08(3\7.00288 AGF. (White, ECF No. 73 at 18). F urther, this information, that
Shockley’s life was threatened due to his involvement in this case, would
have had a detrimental impact on Kennell's defense. That testimony may
have allowed a reasonable juror to infer that Kennell and/or White had urged
mdividusals. to harm Shockley to escape a conviction. This testimony may
have also opened the door to testimony regarding additional bad acts or
- threats made by Kennell, White, and other individuals who testified on their
behalf at trial. As such, the verdict is “worthy of confidence” and there‘is no
“reasonable proba{bility of a different result” if the evidence had been
disclosed.

Stewart’s travel expenses

Similarly, Kennell has not shown that the State’s expenses incurred as
a result of bringing Stewart back to the Stat¢ of Missouri to testify were
required to be disclosed. :

At Kennell’s criminal trial, Stewart testified that he had been in the
Army for approximately a year and four months. (Resp. Ex. A at 560-61).
During the evidentiary hearing, Stewart testified that he had enlisted m the
Arn;y sometime after Chew’s murder and was stationed in Fort Benning,

21
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Georgia at the time of trial. (Hearing 'I‘*x;_'. Vaol. H at 45-46). Stewart wab flown
back for the trials in Missouri, but testified ti:,at he did know who paid for his
flight. (Jd, at 46). IMs lodging was also paid for and he was givén food
vouchers. (Id.}.

Evidence thal Stewart resided outside of Missouri at the time of trial
was equally available to both the State and defense. Missouri law also
reéquires reimbursement for witnesses’ travel costs and mileage. Mo. Rev.
Stat. §§491.280, 491.420 (2000). It 1s reasonable to conclude that the defense
was on notice that the State was required to reimburse Stewart for his travél
and expenditures to return for the eriminal trials.

Further, Kennell has not shown that he was prejudiced. The
impeachment value of this information would have been insignificant. See
Clay v. Bowersox, 367 F.3d. 993 (8th Cir. 2004) (no Brady violation because
information was “relatively insignificant”). Iiven if Kennell chose to impeach
Stewart by aning who paid for his travel costs to attend the trial, it is
unlikely that this faet would have undermined Stewart’s testimony or
diminished his credibility. As such, Kennell has not shown that this
information was material. |

II. Kennell’s claim is procedufally .barredu

The céuse-'aﬁd-pm}udice analysis required to overcome a defaulted

claim mirrors thé last two elements required by Brady: ét.xépression and
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prejudice. See Banks v, Dretke, 540 U.S8, 668, 691, 70230 (2004) (_“prejudice
within the compass of ‘cause and prejudiée' exists when ihc suppressed
evidence is ‘material’ for Brady purposes”); Strickler, 527 U.S. at 282
(prejudice prong of Brady “parallel[s]” _préjudi-ce prong of cause-and-prejudice
standard for excusing procedural default). Therefore, a decision on the merils
of the Brady claim also resolves any issues of procedurzl defauli. Because
Kennell has not shown that any of the information he claims was not
disclosed was both suppressed by the State and matenial, he has not satisfied
cause and prejudice to overcome his procedural default. His claims are
procedurally barred as well as without merit.

Conclusion

The Court should deny the petition.
Respectfully submitted,

CHRIS KOSTER
Attorney General

/s/ Caroline M. Coulter
CAROLINE M. COULTER
Assistant Attorney General
Missouri Bar No. 60044

P.O. Box 899

Jefferson City, MO 65102
Phone: (573) 751-1508
Facsimile: (573) 751-38256
caroline.coulter@ago.mo.gov
Attorneys for Respondent
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1 hereby certify that a true and
correct copy of the foregoing was
electronically filed by using the
CM/ECF system. Counsels for
petitioner are also electronic filers
and will receive a copy .of the
foregoing via the CM/ECF System,
this 19th day of February 2016,

/s/ Caroline M. Coulter

CAROLINE M. COULTER
Assistant Attorney General
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