UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

" JUANE T. KENNELL, )
Petitioner, ;
V. } Case 'Nﬁ. 4:09-CV-407 AGF
DAVE DORMIRE, %
Defendant. :))

PETITIONER’S POST-HEARING BRIEF

COMES NOW petitioner, Juane Kennell, by and through counsel, and
pursuant to this Court’s order, submits the following post-hearing brief in support
of his petiﬁon for a writ of habeas corpus.

L
INTRODUCTION

As the court noted during the recent hearing, this case has élready been
exiensively briefed. Thus, in the interest of v.b'rcvil‘y, this post-hearing briel will
focus on some of the pertinent evidence that was presented during the recent
evidentiary hearing and the supplemental discovery provided thereafter that bolster
petitioner’s due process claims under Brady v Maryland, 373 U.S. 83 (1963) and
Giglio v. United States, 405 U.S. 150 (1972). This evidence removes any doubt
that the state withheld material exculpatory evidence that could have been utilized

to impeach the credibility of Jelfrey Shockley and Robert Stewart. The testimony
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and ev'_i.dmx::{: prcséﬁicd at the ﬁaaring, coupled with documents received in-
previous and subsequent discovery, also established thar petitioner’s conviction
was secured through the perjured testimony of both ‘Mr. Shockley and Mr.
Slew:m_'»

Regarding Mr. Shockley, there can now be no doubt that Mr. Shockley, his
public def"'ender, and the prosecution had 2 tacit agreement that, in exchange for his
testimony, Shockley would, at worst, get probation and, at best, would gzt his
pending drug and weapon charges dismissed. The existence of this tacit
understanding is established by the testimony of attorney Robert Taafe, prosecutor
Robert Craddick, and petitioner’s hearing exhibit 9.

The other most significant piece of evidence that has recently come to light
are documents corroborating the allegation that Jeffrey Shockley was paid a
significant amount of money for a hotel room, personal expenses, and a new
apartment prior to his tesimony at the trials of petitioner and his codefendant.
After the hearing, on October 5, 2015, respohdent filed under seal twenty-two
pages of documents the state received from the St. Louis City Circuit Altorney’s
OGifice. {(Boc. 124), These documents indicate that the Circult Attorney’s Office,

through some sort of “slush fund™ the police department runs for prosecution

' Pursuant to Fed. R. Civ. Pro. 15(bX2), petitioncr moves to amend his
habeas petition, based upon evidence revealed in subsequent discovery and the
hearing, to include a claim that his conviction was secured through the knowmb
use of pequred testimony from Shockley and Stewart.

.‘
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wimgsses, paid over seven hundred dollars to Mr. .Siixack'ley and three other persons B
to sty in the 'Iﬁr‘tny Inn at Union Statiou between iul)"ZS thrqilghb August 5, 2002
and then paid over ane thousand dollars to move Mr. Shockléy and hfs mother to a
new épax"tmem in St. Louis County in October of 2002. These sealed documents -
were attached to Dist. Ct. Doc. 124, which was filed with this Court, after the
hearing, on October 5, 2015. Petitioner will designate these documents as hearing
exhibit 11.

Finally, the uncontradicted testimony of petitioner, Christopher White, and
Darmryl Smallwood corroborate and reinforce this Court’s prior ruling in Mr.
White’s case that there is cause and prejudice to overcome any procedural default
to petitioner’s Brady/Giglio claim. This testimony, which the state did not and
could not possibly rebut, was that neither petitioner nor Mr. White had any factual
basis to raise this claim until Mr. White received the conflict form (Hrg. Exh. 1)
from Mr. Smallwood in prison afier it was too late for either of them to include
such a claim in either their direet appeal or 29.15 motion.

This brief will first summarize the pertinent evidence that has come to light,
and thereafier, provide suppl‘ememaf legal arguments based upon this new
evidence, that establishes that petitioner can easily meet the familiar three-part
Brady test and the more lenient test to establish a due process violation involving

the knowing use of perjured testimony. Petitioner is confident that this Courl will

=
2

A-aud




'j;‘..t)l‘lftliﬁ.df:,‘ after @ faix assfzésmfent of the evidence, the s:red-ib‘iliiy or lack thereol of
the witnesses who testified at the hea?ing, and fhe weakness of the prosecution’s
case presented at trial, that petitioner is entitled 10 a new trial.

1L

SUMMARY OF PERTINENT EVIDENCE FROM THE EVIDENTIARY
HEARING AND POST-HEARING DISCOVERY

A.  Steven Reynolds

Mr. Reynolds, who was an assistant public detender in St. Louis City from
1998 through ’.2()(1;43 testified that he was the author of the public defender conflict
form introduced into evidence as Hearing Exhibit 1. (Tr. 18-26). Mr. Reynolds
was also Mr. Kennell's first assigned public defender. (Jd. 24-25). The language
Mr. Reynolds put in this form regarding a deal with Jeffrey Shockley. which
ereated the conflict, would bave been based on what Mr. Taafe had told him at that
time, (/d. 25-26).
B.  Jeffrey Shockley

Mr. Shockley was originally called as a hostile witness by petitioner. (.
41). lle was later recalled twice by respondent to rebut other testimony in the case.
(/d. 184, 207). Mr. Shockley clearly was not a credible witness. This conclusion
is inescapable in light of his repeated insistence that he never had any informal
deal or understanding with prosecutors and Mr. Taafe that he would avoid going to

jail on his pending drug and weapons charges if he agreed to testify against
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petitioner and Christopher White. This aspect of Mr. Shockley’s testimony is

clearly refuted by the subsequent testimony of Robert Taafe, Robert Craddick,

Darryl Smallwood, and Jerome Johnson. This aspect of S.hocklej*’s testimony is

also inc;(;nsistcnl with petitioner’s hearing exhibit 9, which is a two page
memorandum authored by Mr. ‘Taafe in the public defender ftiles indicating that
Mr. Shockley had an understanding, that if he testified against Kennell and White,
he would possibly get the charges dismissed and. at worst, would get probation.
Regarding the relocation/payment issue, Mr. Shockley admitied that the state
pm him up in a hotel near Unioé Station for approximéte}y two weeks Before; the
trial and gave him other money for meals and other incidental expenses. (Tr. 57-
58, 71). Mr. Shockley, however, denied that the state paid him and his mother to
move into an apartment out of the neighborhood where they resided. (/4. 58, 72).
Mr. Shoekley's testimony regarding the apartment is refuted by the aforementioned
records that were attached to Doc. 124, designated as exhibit 11, that indicates that
the prosecutor’s office paid at least §1.060.00 to obtain an apartment for Mr,

Shockley and his mother” (Exh. 11, pp. 12-22). These sealed records also

* This payment appears to cover the first and last month's rent and the
security deposit for this apartment. /d. at 19. There is another check written tothe

prosecutor’s office from the police for $320.00. There are no other documents lo

explain where or to whom this money was directed. /d. at 13. However, thereisa
deposit slip containing a figure of $1,380.00, which is the sum total of both checks.
1d. p. 14. This strongly suggests that this second check was for Mr. Shockley’s
moving expenses.
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ccrrgiboratc thcjfaét that Mr. Shockley staved at thé ;Drury Inn s%‘t_‘_Uniun Staz._i.on at
the pﬁme::u{‘i{;ii’f":»»éxp.cnsc for appmximaiéy éig.h‘t da}és prior 1o tﬁaL Ia’; at pp. 2-
il I.- These dccuﬁ?ﬁents noted that ihese pa};'mz:n{s were ;nade because Shockley was
4 witness in the Chﬁstopher White homicide case thatv was being prosecuted by Mr,
Craddick. /4. at-p. 1, 7. 1t appears that the prosecutor’s office after depositing
$1,380.00 received from police in the Lindell Bank, wrote a check on the same
account for $1,060.00 to Mr, Shockley’s new landlord. /4. 14, 17. Where the
other $320.00 went remains a mystery.

The final pertinent fact that Mr, Shockley admitted in his testimony involved
his agreement 1o become a state witness against his brother in a vehicular homicide
case thut was pending trial around the same time as the tnials of petitioner and Mr.
White. (Jd. 75, 187). Mr. Shockley insisted that the only reason he did this was
because his brother told them it was okay to agree to do this because his brother
wanted him o aveid going to jail or prison. (/4. 77-78). Finally, Mr. Shockley
admitted he lied at petitioner's trial when he said he had disposed of the Glock that
he had fired the night of the Freddie Chew shooting. (/4. 62-63). He also admitted
that the Glock thal was found in the car when he was arrested on July 1, 2002 with
Jerome lohnson and Robert Stewart was the same weapon he fired the night of the

Chew shonting,
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€. Robert Taafe

Mr. Taafe was the assistant public 'A (ief'ender who .mpre;‘s%méd' feff’réﬁ?
- Shockley on his drug and weapons charges. (Tr 105-106). Mr. Taafe testified that
the Saint Louis Circuit Attéme:y’s Office offé.réd Jéffrey Shaék!ey a pleé barggin
tor probation in exchange for his testimony against petitioner and Christopher
White.  (Tr. 107-108).  After Mr. Shockley had agreed to testify, Mr. Taafe
continued the case for plea and sentencing until after Mr. Shockley testified at
petitioner’s and Mr. White’s trials. (Id. 107).

After the noon recess on the first day of the evidentiary hearing after the
court ordered disclosure to petitioner and Mr. White of the public defender records
from Shockley’s trial file, Mr., Taafe identified Exhibit 9 as his notes and emails
regarding plea negotiations in Mr. Shockley’s case. (Tr. 130-131). After
refreshing his recollection with his notes from Exhibit 9, Mr. Taafe testified that, at
a November 2003 meeting in which Mr. Shockley and prosecutor Robert Craddick
were presemt, Mr. Craddick hinted that he might dismisy the charges il Mr.
Shockley agreed to mstifif at the upcoming trials of petitioner and Mr. White. (/d.
131-132). During this nieeting, Mi. Shockley agreed 1o becoliie a stale’s withess.
Based upon this meeting Mr, Taafe testified that it was clear that it Mr. Shockley
testified, the state would, at best, dismiss his pending charges and, at worst, he

would get probation. {Tr. 130-132).
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D.  Robert Craddick
Mr. Craddic‘kv was the assistant circuit attorney who prosecuted petitioner
and Mr. White on murder charges and obtained convictions through the use of Mr.
Shockley’s testimony. Mr. Craddick testifted he did not recall any conversations
with Mr. Shockley or his counsel regarding the aforementioned meeting in which
an agreement was reached for Mr. Shockley to testify, (Jd. 222). He also 1estified
he never saw any of the writteri plea agreements that were provided by anocther
circuit attorney to Mr, Shockley’s attorney. (Tr. 236-237; see also Exh. 2).

In response 1o the Attorney General’s question regarding whether he was
aware of Mr. Shockley receiving any money from the state for his testimony, Mr.
Craddick answered: “Absolute‘ly not.” (Tr. 225). Mr. Craddick also testified he
was unaware of whether the prosecutor’s office rﬁoved Shockley to a new place of
residence. (/d.). This testimony is contradicted by the documents contained in
exhibit 11, which indicate, as noted earlicr, that the Victims Services Unit in
collaboration with the St. Louis Police Department gave Mr. Shockley and his
mother more than two thousand dollars for a hotel stay and a new apartment in
2002 when Mr. Craddick wus prosecuting the case against petitioner and
Christoph’cr_ White. (Exh. 11 atp. 1,'7).

Finaliy, Mr. Craddick tcsti.ﬁcd ’_that he had no intentive to offer Mr.
Shockley a formal plea bargain agreement in exchange of his testimony. He took
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this position Eeca.use 1t wés understood by himself band Mr. Taafe 1’héi Mr,
Shockley would undoubtedly get probatian given his age, lack of ¢riminal fecord,
and the pending charges. As a result, Mr. Craddick did not want to offer a definite
plea bargain to Shockley because it would adversely affect his credibility before a
jury. (Tr. 232-233).
E.  Jerome Johnson and Darry) Smatlwood

Mr. Johnson testified regarding the incident of July 1. 2002 in which he,
Shoekley, and Robert Stewart were arrested in a car and the Glock belonging to
Mr. Shockley was seized by police. (Tr. 86-88). Mr. Johnson testified tha;, afler
he was formally charged with a weapons charge involving this Glock that was
found in Mr. Shockley’s mother’s car, he learned that this weapon was linked to
the Chew murder. (/d. 89). Mr. Johnson aiso testified that, after the murder of
Freddie Chew, both Mr. Stewart and Mr. Shockley told him they could not identify
who did it because the shooters had ski masks on. (/d. 85-86, 94, 99). llowever
they thought, due to a prior incident, that the shooters were “Shw:‘f”ﬁ and “SOC."
which were the nicknames for Juane Kennell and Christopher White. (/. 85-86,

9y

Darryl Smallwood provided testimony, that corroborated the testimony of

petitioner and Christopher White, that he was the person who oh‘tdihéd the public

defender conflict form while he was incarcerated with Jeftrey ShOcklé_y. (Tr. 198-
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IGI)“..Aﬁcr Shgtkley gave hfz"m ‘thi's -:dvet:umem,iMr- Sﬁmliwqod, thereafter, gave
the form to Christopher White in 2007 or 2008 when they were in prison t%sgether.
(7d. 195-198).  Although Mr. Shockley was recalled by respondent to deny that he
gave Mr. Smallwood this form, th“ere. is no other possible explanation how this
form came into Mr. Smallwood’s possession unless Mr. Shockley gave it to him.
This fact is corroborated by Shockley’s prior testimony that he knéw Mr.
Smallwood, a.k.a. “D-Blue,” from meeting him in the city jail. (Jd. 66-67). In
addition, Mr. Smallwood’s explanation regarding Mr. Shockley’s motive for
giving him this form, to avoid being labeled as a “snitch” when he went to prison,
rings true. (/d. 201-202). Finally, Mr. Sméilwooa, like Mr. Johnson, stated that
Mr. Shockley admitted to him that he lied when he identified petitioner and Mr.
White as the shooters in order to get a favorable deal on his pending charges. (Jd.
202-204).
F.  Juane Kennell and Christopher White

Both Mr. Kennell and Mr. White, consistent with the subsequent testimony
of Darryl Smallwood, testified that they did not obtain the conflict form (Hrg. Exh.
1) thar put them on notice that they had a possiple Brady claim until it @as fow f,aie
to raise that claim in either their direct appeal or 29:15 motion. (Tr. 15‘2-1‘83). Mr.
Kennell also testificd that neither he nor his trial attorney were pmvidgci any

evidence or knew that etther Mr. Stewart or Mr. Shockley had previously been
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arrestcd;-_o{r had ‘any pending éﬁar_ges at the time they: tgstiﬁ‘gd at-trial, (]d._'-_l. 54).

- Mr. Kennell’s testimony in this i‘égard was c#;rroborated: during respondent’s %:Jias's~
cxaminatibn mn whi‘ch they referenced hearing exhibit Y'Y, which is a le{te:: Mr. |
Kennell wrote to his trial counsel in July of 2003 indicating he had heard a rumor
regarding the July 1, 2002 incident where Shockley and Stewart were arrested‘with
Jerome Johnson. (/d. 160-161). As with the conflict form, Mr. Kennell did not
obtain the police reports regarding the Glock seized on July 1, 2002 until it was too
late to utilize them in either his direct appeal or 29.15. (/d. 160). (See also Hrg.
Exh.’s 5, 6, 7).

The testimony of Christopher White regarﬁin'g the conflict form also
corroborated the other evidence that this form did not come into his possession
until it was given to him by Mr. Smallwood when they were incarcerated together
at Bonne Terre in 2008 or 2009. (Jd. 174-176). Once he obtained this form from
Mr. Smallwood, he mailed it to Mr. Kennell at Jefferson City Correctional Center,
(/d. 177-178).

G. Robert Stewart

The final witness who iestified at e hearlug was Robert Stewart. {(Tr. Vol.
I, p. 4). Mr. Stewart was flown into St. Louis at the expense of the Attorney
General to testify regarding the allegations advanced :by petitioner that, among

other things, Stewart and Shockley perjured themselves at trial when they
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‘positively | idemiﬁéd Mr. White and petitioner as the shooters amﬁ that ‘Mn
Shockley coached him at the pretrial identification procedure to pick out the photos
of White and Kennell at the police department.

Although Mr Stewart predictably denivd that he told Jerome Johnson or
investigator David Haubrich that he could not identify the shooters. this aspect of
his testimony is clearly not credible. (/4. pp. 9-17). Unlike Mr, Stewart, neither
Mr. Johnson nor Mr. Haubrich have any motive 1o lie. The most telling passage
from Mr. Swewart’s testimony that indicates he lied at the hearing when he denied
telling Mr, Haubrich that he could not identify the shooters. that Mr. Shockley had
a deal, and that there were irregularities in the lineup procedure, was his admission
that he did in fact speak with Mr. Haubrich at the jail in Florida for approximately
thirty to foriy-five minutes. (/d. 19). Obviously, had Stewart provided no useful
information 1o Mr. Haubrich, this visit and conversation between them would have
undoubtedly been much shorter. Moreover, it is incredible to believe that a
licensed private investigator would commit perjury in an affidavit, which provides
further compelling evidence that Mr. Stewart’s hearing testimony is unworthy of

belier,
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[l
ARGUMENT

The three-part test under Brudy is well settled and has been briefed
extensively in pelitioner’s amended petition, travense, and supplemental traverse,
(See Doc.’s 13, 27, 85). However, at the time these prior pleadings were filed, the
facts were not fully developed to establish that the state suppressed exculpatory
znd material evidence that undermined any confidence the outcome of petitioner’s
trial.

As the prior pleadings of the partieé and the focus of the questions at the
evidentiary hearing demonstrate, the parties disputed whether the agreement
between Shockley and the state to testify with the understanding that he would
receive a favorable outcome on his pending drug and weapons charge violated
Brady. Petitioner will address the issuc of whether this arrangement violated
Brady in greater detail below, However, there is absolutely no dispute that the
state suppressed exculpa’téry impeaching information regarding the prosecution’s
payments to Mr. Shockley for a hotel room, personal expenses.' and a new

apartment. (See Exh. 11). It ts also clear that the state suppressed material

* As noted earlier, there is a $320.00 check in Exhibit 11 that is unaccounted
for. One possible explanation is that these funds were used to provide, as Shockley
admitted at the hearing, vouchers 1o Shockley's mother for bis use. (Tr. 72, 74-
75).
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.iexz:uipat’nry' evidence i‘é,ga‘rciing : the fact that Mr. Shockley had also_agreed o
become a sfate‘s wimesé against his brother in another case. ‘
Regéfding the prosecutor’s payments for lodging and réloca:tion of Mr.
Shockley, there can be no dispuié that payments made by the police or the
.pr‘oseaulian’s office to an informant is exculpatory evidence under Brady. See
Barks v. Dretke, 540 U.S. 668 (42.0{}4 ). In Bunks, the state failed to disclose that a
key prosecution witness was paid $200.00 for his tesumony. Jd: at 685. In light of
this fact, the Court in Banks held that it was beyond genuine debate that this
witness’s paid informant status qualified as evidence advantageous to Banks. Id. at
691, Other courts have found Brody violations in similar circumstances where
government witnesses were paid prior to their trial testimony and this fact was not
disclosed to the defense at trial.  United States v. Librach, 520 F.2d 550, 553-554
(Bth Cir. 1975) (finding that government's paymeni for relocation of a key
prosecution witness violated Brady), Benn v. Lambert, 283 F.3d 1040 (9th Cir.
2002). In Benn, among the other undisclosed impeachment evidence that was
considered by that céun, a key prosecution witness was given 35150.00 by the

S

police in exchange tor his promise to incriminate Benn. /d. at 1056-1057.

* As petitioner noted in his supplemental traverse, this aspect of petitioner’s
Brady claim is virally identical to the Gary Engel case; where the Missouri
Supreme Court ordered a new trial under Brady because the police gave an
informant’s mother five hundred dollars. (See Doc. 85, pp. 10-11).
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| It is also clear that the state’s failure to disclose Mr. Si‘mé@éy"s ﬁgreé:ﬁeni )
become 2 state’s witness agaifx;st his own brother was excmpamry, Mr. Shoékiey"s
admission at the hearing that he had agreed to become a state’s witness agﬁiﬁst his
brother Duane Shockley in order to stay out of jail involves similar facfcﬁt to those
recently canfronted by the Supreme Court of Delaware. In State v. Wright, 91
A.3d 972 (Del. 2014), the state suppressed evidence that one of the informants
égainst Mr. Wright had entered into a contemporancous agreement with the
prosecutor to inform on a codefendant in another criminal case. /d. at 989, In
finding that the {ailure of the state to disclose this other arrangement with this
witness violated Brady, the court in Wrighr held: “'This] prior agreement to
cooperate with the prosecution would have been useful impeachment evidence for
Wright at his trial. Even though [this witness] ultimately did not testify against his
codefendant in a different trial, his repeated willingness to testify in order to
advance his own legal interests, given his criminal record, would have been helpful
1o the jury in weighing the credibility of [his] testimony.” Jd. at 989-990.

Regarding the issue of whether Mr. Shockley’s agreement to become a state
witness arranged by his public defender and s subsequent guilty plea where he
received probation constituted a Brady violation, the evidence presented at the
recent hearing, coupled with the lsgal afg;umenrs previously advanced in

petitioner’s supplemental traverse clearly indicate that a due process violation
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occurred.  (See Doc. 85, pp. 3, 5-13). There was clearly a tacil arrangement
between Mr. Shockley, his atomey, émd the state, that he would avoid jail on his
pending charges if he agreed to testify against Mr. White and Mr. Kenneil. A
formal plea agreement or contract is not required to establish a Brady violation.
See Reutter v. Solem, 888 F.2d 578, 582 (&th Cir. 1989) (finding Brady violation
cespite the lack of eithef “an express or implied agreement” between the witness
and state). As the Supreme Court has noted, the key question is not whether there
is an effective agreement, but whether the witness “might have believed that [the
state] was in a posilion 1o implement...any promise of ce‘nsideration.” LaCaze v.
Warden, 645 F.3d 728, 733 (5th Cir. 2011), quoting Napue v. Hlinois, 360 U.S.
264, 270 (1959). As the testimony of Mr. Craddick noted above indicates, no
formal plea bargain was reached because he was concerned that a formal plea
bargain agreement would undermine Mr, Kennell’s credibility with the jury.

tHere, regardless of whether there was a formé-i enforceable contract, there
was clearly an understanding as to the outcome of a future prosecution that would
have adversely affected Mr. Shockley’s credibility. ‘Se‘e Giglio, 405 U.S. at 155.
As the record clearly mdicates, a formal agreemem was strategically nor offered by
the prosecution to unfairly enhance Shockley's credibility in order to mislead the

jury. See Tassin v. Cain, $17 F.3d 770, 778 (Sth Cir. 2008).




Finally, this Court must déLCnnirze whether the multiple Brady violations
here are rﬁaleriai. Suppressed evidence is material if it u‘nde‘rmines confidence in
the outcome of the trial.  In determining materiality, reviewing courts must
consider the cumulative prejudice resulting from numerous Instances of the
suppression of exculpatory or impeachment evidence in light of the entire record in
the case. {Jnited Stares v. Agurs, 427 11.8. 97, 112 (1976). A reviewing court must
evaluate the “tendency anc force of the undisclosed evidence item by item™ and
then consider the cumulative éffect of the suppressed evidence in light of the
strength of the evidence of guilt presented at trial to determing whether these Brady
violations, in the aggregate, undermine confidence in the outcome of the trial. See
Kyles v. Whitley, 514 U.S. 419, 421,434, 437, n.10 (1995).

As noted in earlier pleadings. materiality is not a close question. The state’s
entire case hinged on the credibility, or lack thercof, of Mr. Shockley and Mr.
Stewart. Their credibility was already suspect, even withoul considering the
multiple Brady violations, due to their drug use, prior inconsistent statements, and
the fact that they had positively identified three other perpetrators of the murder
who were subsequently cleared by police. (See Doc. 27, pp. 10-11). Since this
was obviously a close case even without factoring in the suppressed evidence, the
suppressed evidence of Shockley's tacit arrangement  for leniency, mo‘newr}f

payments, and his agreement to testify against his brother, would have. given the
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- jury éé}duional c_(')'n{pc:l.ling rébaslens‘ to deﬁbl thc.frdc motives of why Shockley and
Stewart were testif:ying. as the state’s star wimcs;ses. |

In many respects, the constizuiimj}al violations here bear rémarkéblc
similarities to those addressed by Judge Jean Hamilton in the Ellen Reasonover
case. See Reasonover v. Washington, 60 F Supp.2d 937 (E.D. Mo. 1999). Similar
to the facts presented here, Ellen Reasonover was wrongly convicted of murder
based upon the testimony of two witnesses, who were convicted felons, who
negotiated favorable deals with the prosecution to testify against her. /d. 943-944.
One of the witnesses against Ms, Reasonover, Rose Jolliff, had a tacit
underS;anditig with the state that shc would obtain a favorable disposition on
pending charges if she testified against Ms. Reasonover. Id. at 957-959. As here,
the precise circumstances of the deal Ms, Jolliff would receive on her pénding
charges was deliberately lefi vague because the prosecutor did not want Ms.
Reasonover’s trial counsel to bring up a deal that might have damaged this
witness’s credibility at trial. /&, As here, Ms. Jolliff, shortly after testifying at Ms.
Reasonover’s trial;'went to court and received probation on her pending charges.
fd. at 938, ,

The aecondj witness against Ms. Reasonover, Mary Ellen Lyner, was a
convicted felon who also reached an agreement with the state to testify at Ms.

Reasonover’s trial. ' Like this case, the state failed to disclose that Ms. Lyner had
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r”naﬂc 4 plea bargain to become a state’s witness in anather caéc. Id. at 961-963.
Ms. Lyner had also {ied_lé the grand jury about being an informant in this second
case for the state. Judge Hamilton had httle difficulty in ﬁnd_ing that thié; evidence
of 'this witness’s informant status was Brady material that should ﬁave been
disclosed. /d. a1 975.
| In assessing prejudice, Judge Hamilton also had little difficulty in finding
the aforementioned Brady violations in Reasonover were material. Id. at 976-981,
-~ With regard to Ms. Jolliff, Judge Hamilton found that a Brady violation oceurred
and that Ms. Reasonover was prejudiced because, despite the absence of a formal
plea agreement, this witnéss’s expectation of a favorahle dedl adversely impacted
her credibility. /. at 979. With regard to both witnesses, as here, prejudice was
also established because, due to the suppression of evidence that would have
affected these witnesses” credibility, the jury did not hear any evidence to suggest
that these witnesses might have ‘an ulterior motive of advancing their self-interest
for testifying.” /d. at 979-981.

It is also clear that the suppressed evidence regarding the July 1, 2002 arrest
of Shockley and Stewart and the subsequent bailistics testing indicated that Mir.

Shockley committed petjury at petitioner’s trial when he stated he threw away his

> Like the prosecution in Reasonover, Mr. Craddick argued to the jury that
there was “no fix in” or any other reason that Shockley and Stewart would frame
petitioner. (Trial Tr. 873-877).
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Glock. (See Trial Tr. 552). There is also compelling evidence of perjury based
upon Shockley's and Stewart’s statements. to Jerome Johnsbm Darryl Smallwood
and David lHaubrich that they could not idemtify the perpetrators and lied when
they testified ta the contrary at trial. The credibility of Haubrich, Johnson, and
Smallwood, regarding Stewan and Shockley’s post-trial statements that they could
not identify the shooters, is undoubtedly enhanced and should be deemed credible
because Stewart and Shockley mistakenly identified three other suspects shortly
after the shootings. (Sce Doc. 27, pp. 10-11). The allegation that Shockley
mani;ﬁu?atcd Stewart into identifving petitioner and White is also corroborated by
Shockley’s trial testimony that Stewart did not know Mr. Kennell and Mr. White
and that Shockley told Stewart, afier the shooting, that Chris and Smurf were
volved. (Trial Tr, §51).

To prevail on a due process violation involving perjured testimony under
Napue and Giglio. a petitioner must establish that the prosecution knew or should
have known that false testimony was utilized and that prejudice ensued. Jackson v.
Brown, 513 F.3d 1057, 1071-1072 (9th Cir. 2008). The test for prejudice resulting
from the usc of perjured testimony is more lenient than the Brady materiality test
and a new trial is required where there is any reasonable likelihood that the
perjured testimony could have "‘affgctéci the judgment of the jury.” United Stares
v Ragley, 473 {}‘S 667, 678 {1985).
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In Napue, the Supreme Court ex’pﬁcitly stated: “[1Jt 18 _es{abiishcd that a
conviction obtained through the use of false evidence, known toﬁbc sucﬁ by
representatives of the state, must fall under the Fourteenth Amendment. The same
result obtains when the state, although not soliciting false evidence, allows it to £o
uncorrected when it appears.” Napue, 360 1.8, at 269. In Giglio, the court also
found a Napue violalion when the prosecutor lacked personal knowledge of the
perjury.  In that case, the court held that one prosecutor’s unknowing faliure 10
correct false testimony that disavowed promises made by another prosecutor
violated due proceSs. 405 U8, at |35, iﬁ reaching this cmiclusicn, the court in
Gigtio stated: “The prosecutor’s office is an entity and as such it is the spokesman
for the government. A promise made by one attorney must be attributed for these
purposes, to the government.” Jd at 154,

Thus. Nupue and Giglio stand for the proposition that the element of the
“knowing use” of perjured testimony is established when any of the state’s
representatives, including the police, would know that the testimony presented at
trial was false. Based upon the police and ballistics reports from the July 1, 2002
arrest, there is no doubt that the state knew or should have known that Shockley’s

trial testimony regarding this gun was false. {See Hrp. Exh.’s 6, 7, §).
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CONCLUSION .

(Zﬁne of the most cherished principles of .vour criminal justice system,
“implicit in any concept of ordered liberty.” is that the state may not us,::'.false _
evidence to obtain a criminal conviction. Napue, 360 U.S. at 269 (1959).
Deliberate deception of 4 jadge and a jury is “inconsistent with the rudimentary
demands of justice.” Moonev v. Holohun, 294 11.8. 103, 112 (1935). The evidence
here is clear that petitioner’s jury was deliberately deceived into believing that
neither Mr. Shockley nor Mr., Stewart had any ulterior motives to become
prosecution witnesses, that could have adversely affected their credibility, The
interests ol justice clearly require that petitioner receive a new and fair trial in
which a new jury can fairly and accurately assess whether Shockley and Stewart’s
accounts of the erime and identifications of petitioner and Mr. White as the
murderers are worthy of belief beyond a reasonable doubt.

Respectfully submitted,

b/ Kemt B Gipson

Kent E. Gipson, #34524

Law Office of Kent Gipson, LL.C
121 East Gregory Boulevard

Kansas City, Missouri 64114
B16-363-4400 = Fax: 816-363-4300

kent.gipson@kentgipsonlaw.com
COUNSEL FOR PETITIONER
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CERTIFICATE OF SERVICE

1 hereby certify that on this 19th day of February, 2016, this motion was
filed via the CM/ECF system which sent notification to-all counsel of record.

/s! Kent E. Gipson
Cozmsel for Petitioner
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