
UNITEOSTATES DISTRlCTCOURT 
EASTERN DISTRICT OF MlSSOURI 

.filANE T. KENNKLL, ) 
) 

) 
) 
) 
) 
) 
) 
) 

Petitioner, 

v. Case No. 4:09-CV-407 AGF 

DAVE DORMIRE, 

Defendant. 

PETITIONER'S POST-1-JEARING BRIEF 

COMES NOW petitioner) Juane Kennell, by and through counsel, and 

pursuant to this Court'~ order, submiL<> the following post'-hearing brief in support 

of his petition for a writ of habeas corpus. 

I. 

INTRODUCTION 

As the court noted during the recent hearing, this case has already been 

extensively briefed. Thus, in the interest of brevity, this post-hearing brief wiJI 

focus on some of the pertinent evidence that was presented during the recent 

evidentiary hearing and the supplemental discovery provided thereafter that bolster 

petitioner's due process claims under Brady v. Jt..fcuyland, 373 U.S. 83 (1963) and 

Giglio v. United States. 405 U.S. 150 (I 972). This evidence removes any doubt 

that the state withheld material exculpatory evidence that could have been utilized 

to impeach th~ credibility of Jeffrey Shockley and Robert Stewart. The testimony 
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and evidence presented at the hearing, coupled with documents received in 

previous and subsequent discovery. also established that petitioner's corwiction 

was secured through the perjured testimony of both Mr. Shockley and Mr. 

Stewart.' 

Regarding Mr. Shockley, there can now be no doubt that Mr. Shockley. his 

public defender, and the prosecution had a tacit agreement that, in exchange for his 

testimony, Shockley would, at worst, get probation and, at best. would get his 

pending drug and weapon charges dismissed. The existence of this tacit 

understanding is established by the testimony of attorney Robert Taafe. prosecutor 

Robert Craddick. and petitioner's hearing exhibit 9. 

The other mosl significant piece of evidence that has recently come to light 

are documems corroborating the allegation that Jeffrey Shockley was paid a 

significant amount of money for a hotef room, personal expenses, and a new 

apartment prior to his testimony at the trials of petitioner and his codefendant. 

After the hearing, on 0ytober 5, 2015, respondent fi1ed under sea] twenty-two 

pages of documents the state received from the St. Louis City Circuit Attorney's 

Ollkc.. (Do-.:. 124). Thc.se do~.:.uments indi.:ah: that the Cir;.;wt Attomt;y'~ OITil.le, 

through some sort of "slush fund" the police department runs for prosecution 

' Pursuant to Fed. R. Civ. Pro. l5(b)(2), petitioner moves to amend his 
habeas petition, ba!>ed upon evidence revealed in subsequent discovery and the 
hearing., to includt! a claim that his conviction was secured through the knowing 
use of perjured testimony from Shockley and Stewart. 
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witn.esse·s, paid over seven hundred dollars to Mr. Shockley and three other persons 

to stay in the Drury Inn at Union Station between July 2R through August 5, 2002 

and then paid over one thousand dollars to move .Mr. Shockley and his mother to a 

new apartment in St. Louis County in October of 2002. These sealed documents 

were attached to Olst. Ct. D.oc. 124. which was filed with this Court, after the 

hearing, on October 5, 2015. Petitjoner wi11 designate these documenls as hearing 

exhibit 11. 

Finally, the uncontradicted testimony of petitioner, Christopher White, and 

Darryl Smallwood corroborate and reinforce this Court's prior ruling in Mr. 

\Vhite's case that there is cause and prejudice to overcome any procedural default 

to petitioner's Brady!Giglio claim. This testimony, which the state did not and 

could not possibly rebut, was that neither petitioner nor Mr. White had any factual 

basis to raise this claim until Mr. White received the conflict form (Htg. Exh. I) 

from Mr. SmaJlwood in prison after it wa...;; too late for either of them to include 

such a claim in eith~r their direct appeal or 29.1 5 motion. 

This brief will first summarize the pertinent evidence that has come. to light, 

and thereafter, provide supplemental lega1 arguments based upon this new 

evidence. that establishes that petitioner can easily meet the familiar three-part 

Brady test and the more lenient test to establish a due process violation invplving 

the knowing use of pe~jured testimony. Petitioner is confident that this Court will 
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~.:ondude, after a fail assessment of the evidence, the credibility or lack thereof of 

the witnesst:s who t~sti:fied at the hearing, and the weakness of the prosecution's 

case presented at trial. that petitioner is entitled to a new trial. 

u. 

SUMMARY OF PERTINENT EVIDENCE FROM THE EVIDENTIARY 
HEARING AND POST-HEARING DISCOVERY 

A. Steven Reynolds 

Mr. Reynolds, who was an assistant public defender in St. Louj~ City from 

199H through 10fl4, testified that he wa::: the author of the public defender conflict 

f(wm introduced into evidence as Hearing Exhibit 1. (Tr. 18~26 ). Mr. Reynolds 

w~s also Mr. Kennell's 1irs1 assigned public defender. (ld. 24-25). The language 

Mr. Reynolds put in this form regarding a dea1 with Jeftrey Shockley. which 

cn~ah.•d the conflict. would have been based on what ~Mr. Taafe had told him at that 

time. (h.l 25-26). 

B. Jeffrey Shockley 

Mr. Shockley was originally called as a hostile witness by petitioner. (l'r. 

41 ). I le was later recalled twice hy respondent to rebut other testimony in the case. 

(!d. 184. 207). Mr. Shockley clearly was not a credible witness. This conclusion 

is inescapable in light of his repeated insistence that he never had any informal 

deal or understanding with prosecutors and Mr. Taafe that he would avoid going to 

jail on his pending drug and weapons charges if he agreed to testifY against 
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petitioner and ChristOpher White. This aspect of Mr. Shockley's testimony 1s 

dearly refuted by lhe subsequent testimony of Robert Taafe, Robert Craddick, 

Darryl Smallwood, and Jerome Johnson. This aspect of Sho<;kley's testimony is 

a]so in..:onsistcnt with petitioner~s hearing exhibit 9, which is a two page 

memorandum authored by Mr. 'laafe in the public defender files indicating that 

Mr. Shockley had an understanding, that if he testified against Kennell and White, 

he would po.<isibly get the charges dismissed and. at worst. would get probation. 

Regarding lhe relocation/payment issue, .l'vtr. Shockley admitted that the state 

put him up in a hate] near Union Station for approximately two weeks befor~ the 

trial and gave him other money for meals and other incidental expenses. (Tr. 57-

58, 71 ). Mr. Shockley. however, denied thai the state paid him and his mother to 

move into an apartment out of the neighborhood where they resided. (ld. 58, 72). 

Mr. Shockley's testimony regarding the apartment is refuted by the aforementioned 

records that were attached to Doc. 124~ designated as exhibit 11, that indicates that 

the prosecutor's office paid at least $1,060.00 to obtain an apartment for Mr. 

Shockley and his mother.1 (Exh. 11, pp. 12-22). These sea1ed records also 

2 This payment appears to cover the tirst and last monthts rent and the 
security deposit for this apartment. /d. at 19. There is another check written to the 
prosecutor's oflice from the police for $320.00. There are no other documents to 
explain where or to whom this money was directed. !d. at 13. However, there is a 
deposit slip containing a figure of$1,380.00, which is the sum total of both checks. 
/d. p. 14. This strongly suggests that this second check was for Mr. Shockley's 
moving expenses. 
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corroborate the t~ct t.hal Mr; Shockley stayed at the Drury hm atUnion Station at 

the pm!>ecuti<m'~ expense f(>r approximately eight days prior to triaL /d. at pp> 2-

l I . These documents noted that these payments were made because Shockley wa;. 

a witness in the Christopher White homicide case that was being prosecuted by tv1r. 

Craddick. ld. at p. I, 7. lt appears that the prosecutor~s office after depositing 

$1 ,3&(1,00 received from police in the Lindell Bank, wrote a check on the same 

account for $J ,060.00 to Mr. Shockley's new landlord, /d. 14, 17. Where the 

other $320.00 went remains a mystery. 

Tht: final pertinent fact that tv1r. Shoci<Jey admhted jn his testimouy involvt!d 

bis ugrel!mcnl to become a state witness against his brother in a vehicular homicide 

case that was pending trial around the same time as the trials of petitioner and Mr. 

White. (}d. 75, i 87). Mr. Shockley insisted that the only reason he did this was 

because his brother told them it was okay to agree to do this because his brother 

wanted him to avoid going to jail or prison. (!d. 77-78). Finally, Mr. Shockley 

admitted he lied at petitioner's trial when he said he had disposed of the Glock that 

he had fired the night of the Freddie Chew shooting. (ld. 62-63). He also admittt:d 

that the C liock that was fr•und m the t.:ar wh~n he wa<:; atTesled lHl July 1, 2002 with 

Jerome Jc>hnson and Robert Stt!wart was the same weapon he fired the night of the 

Chew '>hooting.. 
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C. Robert Taafe 

Mr~ Taafe wa.c; the assistant public defender who represented Jeffrey 

Shockley on his dnJg and weapons charges. (Tr. 105-1 06). Mr. Taafe testified that 

the Saint r .ouis Circuit Attomey's Office offered Jeftrey Shockley a plea bargain 

tor probation in exchange · for his testimony against petitioner and Christopher 

\Vhite. (Tr. l 07-1 08). After Mr. Shockley had agreed to testify. Mr. Taafc 

continued the case for plea and sentencing until after Mr. Shockley testified at 

petitioner'~ and Mr. \V'llite's trials. (/d. I 07). 

Aller the noon recess on the first day of the evidentiary hearing after the 

court ordered disclosure to petitioner and Mr. White of the public det(mder records 

from Shockley's trial file, Mr. Taafe identified Exhibit 9 a~ his notes and emails 

regarding plea negotiations in Mr. Shockley's case. (Tr. 130-131 ). After 

refreshing hi,.:; recollection with his notes from Exhibit 9, Mr. Taafe testified that, at 

a November 2003 meeting in which Mr. Shockley and prosecutor Robert Craddick 

were present. Mr. Craddick hinted lhat he might dismiss Uro charges if Mr. 

Shuck ley agreed to testify at the upcoming trials of petitioner and Mr. White. (/d. 

Based upon thi~ meeting Mr. Taafe testified that it wa.:; clear thai if Mr. Shockley 

testified, the state would. at best. dismiss his pending charges und. at worst, he 

would get probation. ( Tr. 130-132). 



D. Robert Craddick 

Mr. Craddick was the as!iistant circuit attorney who prosecuted petitioner 

· and Mr. White on murder charges and obtained convictions tlu·oLlgh the use of Mr. 

Shockley's testimony. Mr. Craddiek testified he did not recall any conversation-S 

with Mr. Shockley or his counsel regarding the aforementioned meeting in which 

an agreement was reached for Mr. Shockley to testifY. (ld. 222). He also. testified 

he never saw any of the written plea agreements that were provided by another 

circuit attorney to Mr. Shockley's attorney. (Tr. 236-237; see also Exh. 2). 

In response !o the Attorney Generars question regarding whether he was 

aware ofMr. Shockley receiving any money from the state for his testimony, ML 

Craddick answered: ''Absolutely not.'' (Tr. 225). Mr. Craddick also testified he 

was unaware of wh~thcr Lhe prosecutor's office moved ShockJey to a new place of 

residence. (!d.). This testimony is contradicted by the documents contained in 

exhibit 11, which indicate, as noted earlier, that the Victims Services Unit in 

collaboration with the St. Louis Police Department gave Mr. Shockley and his 

mother more than two thousand dollars for a hotel stay and a new apartment in 

2002 when Mr. Craddick wtts prosecuting lhr:.: case against peliliuner aml 

Christopher White. (Exh. 1 I at p. 1, 7). 

Finally. Mr. Craddick testified that he had no incentive to offer Mr; 

Shockley a formal plea bargain agreement in exchange of his testimony. He took 
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this position because it was understood by himself and Mr. Taafe that Mr. 

Shockley would undoubtedly get probation given his age, lack of criminal record, 

and the pending charges. As a result, Mr. Craddick did not want to offer a definite 

plea bargain to Shockley be.cause it would adversely aftect his credibility before a 

jury. (Tr. 232-233). 

E. J~rom<~ .Johnson 'and DarryJ Smallwood 

Mr. Johnson testified regarding the incident oJ July 1. 2002 in which he, 

Shockley) and Robert Stewart were anesled in a car and the Glock belonging to 

Mr. Shockley was seized by police. (Tr. 86-88). Mr. Johnson testified that, after 

he was formally charged with a weapons charge involving this Glock that was 

found in Mr. Shockley's mother's car, he learned that this weapon was linked to 

the Chew murder. (ld. 89). Mr. Johnson aiso testified that, after the murder of 

Freddie Chew, both Mr. Stewart and Mr. Shockley told him they c.ould not identify 

who did it because the shooters had ski masks on. (/d. 85·86, 94, 99). llowever 

they thought. due to a prior incident, that the shooters were "Smutf't and "SOC." 

which were the ni~knamcs for Juanc Kennell and Christopher White. (ld. 85-86, 

94). 

Darryl Smallwood provided testimony, that corroborated the testimony of 

petitioner and Christopher \Vnite, that he was the person who obtained the public 

defender conflict torm while he was incarcerated with Jetlrey Shockley. (Tr. J 98-
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201 ). After Shockley gave hlrn this document, Mr. Smallwood, thereafter, gave 

the form to Christopher White in 2007 or 2008 when they were in prison together. 

(fd. 195~198), Although Mr. Shockley was recalled by respondent to deny that he 

gave Mr. Smallwood this form, there is no other possible explanation how this 

fonn came into '\1r. Smallwood's possession unless Mr. Shockley gave it to him. 

rhi-; fact is COlTOborated by Shockley's prior testimony that he knew Mr. 

Smallwood, a.k.a. "D.;.BJue," fi·om meeting him in the city jaiL (ld. 66-67). fn 

addition, l'v1r. Smallwood's explanation regarding Mr. Shockley's motive for 

giving bim this form. to avoid being labeled as a ·~snitch" when he went to prison, 

rings true. (!d. 20 1-202). Finally, Mr. Smallwood, like Mr. Johnson, stated that 

Mr. Shockley admitted to him that he lied when he identified petitioner and Mr. 

White as the shooters in order to get a favorable deal on his pending charges. (ld. 

202-204). 

F. .Juane Kennell and Christopher White 

Both Mr. Kennell and Mr. White, consistent with the SJ,Jbscquent testimony 

of Darryl Smal]wood, testified that they did not obtain the conflict form (Hrg. Exh. 

1) lhat put them on no.tict:: that they had a possible Brady daim unt.il it was lt)l> iate 

to raise thal claim in either their direct appeal or 29.15 motion. (Tr. 152-183). Mr. 

Kennell also testified that nehher he nor his trial attorney were provided any 

~vldem:e or knew that either Mr. Stewart or Mr. Shockley had previously been 



arrested or had any pending charges at the time they testified at trial. (!d. 154 ). 

Mr. Kennell'.!:! testimony 1n this regard was corroborated during respondent's cross

examination in which they referenced hearing exhibit '{Y, which is a letter Mr. 

Kennell wrote to his trial counsel in July of 2003 indicating he had heard a rumor 

regardingthe July l, 2002 incident where Shockll!y and Stewart were arrested with 

Jerome Johnson. (I d. 160-161 ). As whh the conflict fonn, Mr. Kennell did not 

obtain the police reports regarding the Glock seized on July l ~ 2002 until it was too 

late to utilize them in either his direct appeal or 29.15. (Jd. 160). (See also Hrg. 

Exh. 's 5, 6, 7). 

The testimony of Christopher 'N'hite regarding the conflict fnnn also 

corroborated the other evidence that this fonn did not come into his possession 

until it was given to him by Mr. Smallwood when they were incarcerated together 

at Bonne Terre in 2008 or 2009. (!d. 174-176). Once he obtained this fonn from 

Mr. Smallwood, he mailed it to tv1r. KermdJ at JefTerson City Correctional Center. 

(ld. 177-178). 

G. Robert Stewart 

II, p. 4). Mr. Stewart was flown into St. Louis at the expense of the Attorney 

General to testify regarding the allegations advanced by petitioner that, among 

other things. Stewart and Shockley perjured themselves at trial when they 
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positively identified Mr. White and petitioner <lli the shooters and dutt Mr. 

Shockley coached him a~ the pretrial identification procedure to pick out the photos 

of\Vhite and Kennell at the police department. 

Although .Mr. Stewan predictably denied that he told Jerome Johnson or 

hwestigator David Haubrich that he could not identify the slwoters, this aspect of 

his lestimony is clearly not credible. (ld. pp. 9-17). Unlike Mr. Stewart, neither 

Mr. JohnMm nor Mr. Haubrich have ::my motive to lie. The most tcUing passage 

from Mr. Stewart's testimony that indicates he lie<:! at the hearing when he denied 

telling Mr. Haubrich that he could not identify the .shooters. that Mr. Shockley had 

a deal, and that there were irregularities in the lineup procedure, wa:s his admission 

that he did in fact speak with Mr. Haubrich at the jail in Florida tor approximately 

thirty to forty-five minutes. (ld. 19). Obvi~.;1usly, had Stewart provided no useful 

infonnation to Mr. Haubrich, this visit and conversation between them would have 

undoubtedly been much shorter. Moreover. it is incredible to believe that a 

licensed private investigator would commit perjury in an affidavit, which provides 

funhcr ~;ompel!ing evidence that Mr. Stewart's hearing testimony i$ unworthy of 
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ni. 

ARGUMENT 

The three~part test under Brudy is wdJ settled and has been briefed 

extensively in petitioner's amended petition, tn.1vcn.e, and supplemental Lraversc. 

(See Dec.'s 13, 27. 85). However, allhc time these prior pleadings were filed, the 

facls Wl!re not fully developed to establish that the state suppressed exculpatory 

and material evidence that undermined any confidence the outeome of petitioner's 

trial. 

As the prior pleadings of the parties and the focus of the questions at the 

evidentiary hearing demonstrate. the parties disputed whether the agreement 

between Shockley and the state to testi ty with the understanding that he would 

receive a favorable outcome on his pending drug and weapon::. charge violated 

Brady. Petitioner will address !he issue of whether this arrangement violated 

Brad}'· in greater detail below, However, there is absolutely no dispute that the 

state suppressed exculpatory impeaching information regarding the prosecutlon•s 

payments to Mr. Shockley for a hotel room, personal expenses.' and a nev. 

apanmen1. 1 See f:.xh. J J }. lt ts also cJear Ulat the state suppres."ied mutenal 

3 As noted earHer, there is a $320.00 check in Exhibit ll that i:; unaccounted 
for. One possible explanation is that these fund!) were used to providl!, as Shockley 
admitted at the hearing. vouchers to Shockley's molher for his use. (Tr. 72, 74~ 
75). 
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. exculpatory evidence tegarding the fact that Mr. Shockley had also agreed to 

hecnme a state's witneS$ against his brother in anmher case. 

Regarding the prosecutor's payments for lodging and relocation of Mr. 

Shockley, there can be no dispute that payments made by the police or the 

prosecution's ofH<.:e to an informant is exculpatory evidence under Brady. See 

Banks '' Dretke, 540 U.S. 668 (2004 ). ln Banks. the state failed to disclose that a 

key prosecution witness was paid $200,00 for his tcst.imony. ld; at 685. In light of 

this fact, the Court in Banks held that it was beyond genuine debate lhat this 

witness's paid informanl status quaHtied as evidence advantageous to Banks. Jd. at 

691. Other courts have found Brady violations in similar circumstances where 

government witnesse:; were paid prior to their trial testimony and this tact was not 

disclosed to the defense at trial. United State:~ v. Ubrach, 520 F.2d 550, 553-554 

(8th Clr, 1975) (fmding that govemment's payment tor relocation of a key 

prosecution witness violated Brady); Btmn v. Lambert, 283 F.3d 1040 (9th Cir. 

2002). In Benn. among the othCl' t.mdisclosed impeachment evidence that was 

considered by that court, a key prosecution witness was given $150.00 by the 

police in exchange tor his promise to incriminate Renn. Jd. at I OSo- J 057.'' 

4 As petitioner noted in his supplemental traverse. this ~--pect of petitioner's 
Bradl' claim is virtually identical to the Gary Engel caose~ where the Missouri 
Supreme Court ordered a new trial under 81·ady because the police gave an 
informant's mother five hundred dollars. (See Doc. 85, pp. 10-11 ). 
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It is atso dear that the state1s failure to disclose Mr. ShockJey~s agreernent w 

become a state's witne.s~ against his own brother was exculpatory, Mr. Shockley's 

admission at the hearing that he had agreed to become a states witness against hi::. 

brother Duane Shockley in order to stay out of jail involves similar facts to those 

recently confronted by the Supreme Court of Delaware. In State v Wright, 91 

A.3d 972 (DeL 2014), the state suppressed evidence that one of the intbrmanL~ 

against Mr. Wright hlld entered into a contemporaneous agreement with the 

prosecutor lo inform on a codetendant in another criminal case. ld. at 9R9. In 

finding that t.hc failure of the state to disclose this other arrangement with this 

witn~::ss violated Brady. the court in Wright held: "Tlbisj prior agreement to 

coopemtc with the prosecution \Vtmld have heen useful impeachment evidence tbr 

Wright at his trial. Even though [this witness] ultimately did not testify against his 

codefendant in a different trial, his repeated willingness to testifY in order to 

advance hi!; own legal interests, given his criminal record. would have been helpful 

to the Jury in weighing the credibility of[his} testimony." Jd. at 989-990. 

Regarding the issue of whether Mr. Shockley's agreement to become a state 

witness arranged by his public defender and hls subsequent guilty plea where he 

received probation constituted a Brady violation. the evidence presented at the 

recent hearing, coupled with the legal arguments previously advanced in 

petitioner's supplemental traverse clearly indicate that a due process violation 
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occurred. (See Doc. 85, pp. 3, 5-13). There was clearly a tach arrangement 

between Mr. Shockley, his attorney, and the slate, that he would avoid jail on his 

pending charges if he agreed to testify against Mr; White and Mr. Kennell. A 

formal plea agreement or contract is not required to establish a Brady violation. 

,<.,'ee Reutter v. Solem, 8~8 r.2d 578, 582 (~th Cir; 1989) (finding Brady violalion 

despite the Jack of either ''an express or implied agreement" betv;een the witness 

and state). As the Supreme Court has noted, the key question is not whetherthere 

is an effective agreement, but whether the witness umight have believed that [the 

state] was in a position to implement. .. any promise of consideration.'' LaCaze v. 

Warden, 645 F.3d 728~ 735 (5th Cir. 2011 ), quoting Napue v. Illinois, 360 U.S. 

264, 270 (1959). As the testimony of Mr. Craddick noted above indicates, no 

formal plea bargain was reached because he was concerned tha~ a formal plea 

bargain agreement would undermine Mr. Kennell's credibility with the jury. 

I fere, regardless of whether there was a formal enforceable contract, there 

was clearly an understanding as to the outcome of a future prosecution that would 

have adversely affer.:ted Mr. Shockley's credibility. Set:~ Giglio, 405 U.S. at 155. 

As the rccorJ clearly indicates, a formal agn .. -ement was strategica1ly not offered by 

the prosecution to unfairly enhance Shockley's credibility in order to mislead the 

jury. See Tassin v. Cain, 517 F.3d 770, 778 (5th Cir. 2008). 
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Finally, this Coun must d~tennine whether the multiple Brady violations 

hete are materiaL Suppre!lsed evidence is material if it undermines confidence in 

the outcome of the:: triaL In determining materiality~ reviewing courts must 

consider the cumulativt' prc,iudicc resulting from numerous instances of the 

suppression of exculpatory or impeachment evidence in light of the entire record in 

the case. United Stales v. Agurs; 427 U.S. 97. 112 (1976). A reviewing court must 

evaluate the .. tendency anci force of the unriisdosed evidence item by item" and 

then consider the cumulative effect of the suppressed evidence in light of the 

strength of the evidence of guilt presented at trial to determine whether these Bn1dy 

violations, in the aggregate, undennine confidence in the outcome of the trial. See 

Kyles i·'. Whitley, 514 U.S. 419; 421, 434, 437, n.l 0 ( 1995). 

As noted in earlier pleadings. materiality is not a close question. The state's 

entire case hinged on the credjbility. or la<..~k thereof, of lVtr. Shockley and Mr. 

Stewart. Their credibility was already suspect, even without considering the 

multiple Brady violations, due to their drug use, prior inconsistent statements, and 

the fact that they had positively identified three other perpetrators of the murder 

who were subsequently cleared by police. (See Doc. 17, pp. 1 O-il). Since this 

was obviously a close case even without factoring in the suppressed evidence, the 

suppressed evidence of Shockley's tacit arrangem~nt for h;:niency, monet.ury 

payments, and his agreement to testify against his brother, would have given the 



jury addllional compelling reasons to doubt the true motives of why Shockley and 

Stewart were testifying as the state's star witncsse::;. 

In many respects, the c:onstitulional violations here bear remarkable 

similarities to those addressed by Judge Jean Hamilton in the Ellen Reasonover 

case. See Reasonover v. Washin~ton, 60 F.Supp.2d 937 (EJ). Mo. 1999). Similar 

tb the facts presented here, Ellen Reasonover was wrongly convicted of murder 

based upon the testimony of two witnesses, who were convicted felons, who 

negotiated favorabJe deal.s with the prosecution to testifY against her. ld. 943-944. 

One of the witnesst:s against Ms. Reasonover, Rose Jolliff, had a tacit 

understanding with the state that she would obtain a favorable disposition on 

pending charges if she testified against Ms. Reasonover. Jd: at 957-959. As hcrt:, 

the precise circumstances of the deal Ms. Jollitl would receive on her pending 

charges was deliberately left vague because the prosecutor did not want Ms. 

Reasonover's trial counsel lo bring up a deal that might have damaged this 

\\'ttness's credibility at trial. /d. As here, Ms. Jolliff, shortly after testifYing at Ms. 

Reasonover's trial. went to court and received probation op her pending charges. 

id. at 958. 

The second witne'>s against Ms. Reasonover, Mary Ellen Lyner, was a 

convicted felon who also reached an agreement with the state to testifY at Ms. 

Reasonover's trial. Like this ca<>e, the state fajJed to disclose that Ms. Lyner had 
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rnadc a plea bargain to become a state's witnes~ in another case. Jd at 961-963. 

Ms; Lyner had abo lied to the grandjUl)' about being: an intom1atn in this second 

case for the stale. Judge Hamilton had little difficulty in t1nding that this evidence 

of this witness's informant status was Brw:(v material that should have been 

disclosed. ld. at 975. 

In assessing prejudice, Judge Hamilton also had little difficulty in tin ding 

the aforementioned Brady violations in Reasonover were material. /&at 976·981. 

With regard to Ms. Jolliff~ Judge l-familton tound that a Brady violation occurred 

and that Ms. Reasonover was prejudiced because. despite the absence of a formal 

plea agreement, this witness's expectation of a favorable deal adversely impacted 

her credibility. hi. at 979. With regard to both witnesses, as. here. prejudice was 

also established because, due to the suppression of evidence that would have 

affected thesl! witnesses' credibility. the jury did not hear any evidence to suggest 

that these witnesses might have an ulterior motive of advancil1g their self-interest 

for testifYing. 5 Jd. at 979-981. 

It is also clear that the suppressed evidence regarding the July 1. 2002 arrest 

of Shockley and Stewart and the subsequent ballistic~ testing. indicated that ivlr. 

Shockley committed petjury at petitioner's trial when he stated he threw away his 

5 Like tbe prosecution in Reasonover. Ivlr. Cr~ddick argued to the jury that 
there was "no fix in'' or any other reason that Shockley and Stewart would frame 
petitioner. (Trial Tr. 873-877). 



Glock. (See Trial Tr. 551). There is also compelling evidence of perjm)· ha.<:>ed 

upon ~h<lcldey's and Stewart's stat.emenrs to Jerome Johnson, Darryl Smallwood 

and David J lauhrich that they could not identifY the perpetrators and lied when 

they tesutied to the contr-ary at triaL The credibility of Haubrich, ](lhnson. and 

Smallwood, regarding Stewan and Shockley's post-trial statements that they could 

nol identify the ~hooters, b .. muoubtedly enhanced ru1d should be deemed cred1ble 

because Stewart and Shockley mistakenly identified three other suspects !ihortly 

after the shootings. (Sec Doc. 27. pp. I 0~ ll ). The allegation that Shockley 

manipulated Stewan into identifying petitioner and White is also corroborated by 

Shockley's trial testimony that Stewart did not know Mr. Kennell and Mr. White 

and that Shockley told Stewart. after the shooting, that Chris and Smurf were 

involved. !Trial T r. 551) 

To prevail on a due process violation involving perjured testimony under 

Napue and Giglio. a petitioner must establish that the prosecution knew or should 

have known that false testimony was utilized and that prejudice ensued. Jackson v. 

Brown, 5l3 F.3d l 057, 1071 ~I 072 (9th Cir. 2008). The test for prejudice resulting 

from the usc of pcx:.jured testimony is more lenicm than the Brady materiality lese 

and a new trial is required where there is any rea<>onable likeHhond that the 

perjured testimony could h(}Vf' •;affected the judgment of the jury." United Stares 

,, Bagley, 473 U.S 667,678 (19&5). 
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ln Ntlpue, the Supreme Cnurt explicitly stated: "(l)t is establish(,!d that a 

conviction obtained th1·ough the use of false evidence, known to be such by 

representatives of the state, must fall under rhe Fourteenth Amendment. The same 

result obtain!, when the state! although not !'.oliciting false evidence, allows it to go 

uncorrected when it appears." Napue~ 360 U.S. at 269. In Giglio. the court aJso 

found a Napue violation when the prosecutor lacked personal knowledge of the 

pctjury. In that case, the court held that one prosecuror's unknowing faiiure w 

correct false testimony that disavowed prombes made by another prosecutor 

violated due process. 405 U.S. at 155. In reaching this conclusion, the cuun in 

Gig/in stated: "The prosecutor's office is an entity and a~ such it is the spokesman 

for the government. A promise made hy one anomey must be attributed for these 

purposes, to the government:~ Jd at 154. 

Thus,. Napue and Giglio stand tor the proposition that the element of the 

"knowing usen of pez:jured testimony is estahli!>hed when any of the state's 

representatives,. including the police, would know that the testimony presented at 

trial was false. Based upon the police and balli.'>lics reports from the July J. 2002 

arres.t, there is no doubt that the state knew or should have known lhat Shucklev 's 
~ 

tria1 testimony regarding this gun was false. {See Hrg. Exh.'s 6, 7. 8). 
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CONCLUSION 

One of the most cherished principles of our criminal justice system, 

"implicit in any concept of ordered liberty." is that the state may not use false 

evidence to obtain a cdminal conviction. Napue, 360 U.S. at 269 ( 1959). 

Deliberate deception of a judgt' and a jury is "inconsistent with the t1.1dimenrary 

demands of justice." Mooney v. Holohan,294 U.S. 103, J r2 (1935). The evidence 

here is clear that petitioner's jury was delib0rately deceived into believing that 

neither Mr. Shockley nor Mr. Stewart had any ulterior motives to be~;ome 

prosecution witnesses, that could have adversely affected tbeir credibility. The 

interest<> of justice clearly require that petitioner receive a new and fair trial in 

which a new jury can fairly and accurately a~t~ess whether Shockley and Stewart's 

accounts of the crime and identifications of petitioner and Mr. White as the 

murderers are worthy ofbeliefbeyond a reasonable doubt. 
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1 hereby cenify that on this 19th day of February, 2016~ this motion was 
filed via the CM!ECF system which sent notification to a.u· counsel of record. 
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