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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JUANET. KENNELL. )
)
Petitioner, )
‘) 3
v. i No. 4:09-CV-407 AGF
) ECF
DAVE DORMIRE:, )
)
Respondent. )

SUGGESTIONS IN OPPOSITION TO PETITIONER'S
MOTION TO AUTHORIZE DISCOVERY

Comes now respondent. by and through counsel, and states as follows as his
suggestions in opposition to petitioner’s April 22, 2010 motion to authorize discovery.

Petitioner requesis authorization for discovery concerning two witnesses who
testified tor the state during petitioner’s criminal trial. But for each witness, petitioner
merely speculates about the existence of information to support a claim under Brady v.
Maryland, 373 1.S. 83 (1963), and such speculation is insufficient cause for discovery
under Rule 6 following 28 U.S.C. §2254.

As to wilness Robert Stewart (It. 560), petitioner suggests that Stewart was
arrested on July 1, 2002 but the charge was dismissed before Stewart’s enlistment in the
Army in 2002 (First Amended Petition, page 10). Assuming the suggestion were true,
and assuming that the suggestion was not disclosed, petitioner cannot show prejudice

under Brady. To state a Brady claim, the alleged information that was not disclosed must
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be “material.™  Phrased another way, the undisclosed information must creale a
reasonable probability that the outcome of the trial would have been difterent. Strickler

v, Greene. 527 118, 263 (1999); Strickland v. Washington, 466 U.S. 668 (1984).

The record reflects that petitioner’s murder of Mr. Chew occurred on June 21,
2002 (Tr. 562-63). Later that day. Stewart had informed the police of petitioner’s
involvement (Tr. 585). On June 21, 2002, Stewart picked out petitioner’s photograph
(IT. 586-88). Shortly thereafier, Stewart picked out petitioner from a linc-up (Tr. 588-
89). The witness’s identification of petitioner occurred before the alleged arrest on July
1, 2002. Because the inculpatory information came in to existence before the alleged
arrest, petitioner cannot show a reasonable probability that the outcome of the proceeding
would have been different.’

As to witness Shockley. petitioner again complains that Shockley was arrested on
July 1. 2002 (Motion, page 2). Similarly, Shockley identified petitioner before that
alleged arrest. Shockley spoke with the police on June 21, 2002 (Tr. 522-23). Shockley
identified petitioner’s photograph that day (Tr. 523-26). Shockley identified petitioner
from a live line-up on June 26, 2002 (Tr. 526-28). Again, Shockley identified petitioner
before the alleged July 1, 2002 arrest.

Finally, petitioner contends that the state did not disclose a “deal” between

Shockley and the state concerning the disposition of charges in State v. Shocklev, No.

' Petitioner also suggests thal a weapon used at the Aclington shootout was
confiscated during the July 1, 2002 arrest (Motion, page 2). But the record was clear that
the murder victim fired his weapon many times into the street (Tr. 454, 517-18, 576). It
was also clear that Jeffry Shockley fired his weapon (Tr. 519, 578-79). Again, petitioner
can show no Brady prejudice.
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021-00715.  The pending charge was discussed at Christopher White's, the co-
defendant’s, trial (Suggestions Fxhibit A). Additionally, the fact that there was no deal
made was also discussed during l.hat procecding (Tr. 555-56). That testimony under oath
is confirmed at the February 9. 2004 guilty plea hy Mr. Shockley (Petitioner’s Exhibit 1),
when Mr. Shockley’s counsel announced, “this plea is made open. We have no
agreement with the State of Missouri” (Petitioner’'s Exhibit 1. page 2). ‘This
understanding is confirmed later during the proceeding (Petitioner's Exhibit 1, page 12).
Interestingly, in his motion, petitioner does not attach an affidavit from petitioner’s
counsel, Ms. Ibe, indicating the Shockley information was not disclosed, only affidavits
from appellate attorneys.

To support his case, petitioner attaches petitioner’s Exhibit 4, a computer
generated unsigned and unswormn document containing multiple layers of hearsay. And in
contrast, Shockley’s lawyer, as an officer of the court, represented to the court, that
Shockley was pleading guilty without a deal. Petitioner presents no recantation by the
officer of the court. The in-court testimony should trump the hearsay proffered by
petitioner.

WHEREFORE, for the reasons herein stated, respondent prays that the Court deny

petitioner’s motion to authorize discovery.
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CERTIFICATE OF SERVICE

Respectfully submirtted,

CHRIS KOSTER
Attorney General

s\ Siephen D Hawke o
STEPHEN D. HAWKE
Assistant Attorney General
Missouri Bar No, 35242

P. Q. Box 899

Tefferson City, MO 65102
(573)751-3321

(573) 751-3825 fax
stephen.hawke@ago.mo.gov
Attorneys for Respondent

I hereby certify that & true &nd correct
copy of the foregoing was clectronically
filed by using the CM/ECY system; thus,
undersigned counsel should receive notice
of the filing and the document through the

CM/ECE service:

Kent E. Gipson
Attomey at Law

301 East 63rd Street
Kansas City, MO 64113

Stephen D. Hawke
Assistant Attorney General
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IN THE MISSOURI COURT OF APPEALS
EASTERN DISTRICT »

CHRISTOPHER WHITE, }
)
Appecllant, )
)
vs. } Appeal No. ED-84232

v )
STATE OF MISSOURI, )
|
Respondent. ]

IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS

STATE OF MISSOURI
Hongarable Robert H. Dierker, Jr., Judge

STATE OF MISSOURI,

]
Plaintiff, ;
vs. ; Cause No. 021-02368
CHRISTOPHER WHITE, ;
Defendant, ;
TRANSCRIPT ON APPEAL
JANUARY 12 - 16, 2004

VOLUME I

MR. ROBERT CRADDICK
MS. MARY PAT BENNINGER
Assistant Circuit Attorneys,
on behalf of the State of Missouri;

MS. TARA CRANE
MS. MICHELLE MONAHAN
Assistant Public Defenders,
on behalf of the Defendant.

MARGARET E. WALSH, CCR, RPR, CRR
OFFICIAL COURT REPORTER
CITY OF ST. LOUIS CIRCUIT COURT
TWENTY-SECOND JUDICIAL CIRCUIT

Juane Kennell v. Dave Dormire
No. 4:09-CV-407 AGF
Suggestions Exhibit A
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Right.
Arsd you look st D irsup, corract?
Right.
With tha detactives.
Right.
And ha's on the olwe sis of I window,
Rignt.
And yoi; piok Brwur!, who you bedleve is Smuet,
out of that Breup.,

A Bight

Q  You'rs iooking Jor Smurf.

A Rignt

G Art theen 5 Tew Onyy 8% Baat, you have 1o o
bk down 10 the Polios station sgein.

A Rigm

Q  And st et point, you're koking for
Chrtstopher White at Bt point.

A Right.
Arxs you do the asms thing with 1he physicsl

Or Q> 0»o>»

Um-hum,

You'rs vere with the delactives.

Rg.

Yousr'rs on trwm Sioe of 5 witsiom, Dorrect?
Rigint.

’ﬂ)n?gb

POu PecOPYE 1T

A Yes.

G whatisn?

A A Glonk B milivater.

O is that smiier 10 The pun that you had On the
PGt of June 21387

A Yesh

G Now, 'd ihe to show you whst’s been marked
#n Defendiant's Exnibit ¥ —

MR, DRADDICK: ' sorry. | Shought the Rrst
woas B, 28 i Nancy,
MS. CRANE: X, e in Nancy. Thisis M, asin

Wtia,
Sy B enmag D6 pa saonge b Thetd
Yo
What s the??
A G riimater Ruger,
¥ sorry, ooukl you Spesk -
A D mimmoter Ruger.
Onhay. And is That, the type of guss, similer 1o
what Frod hed that sight on Bw porol?

A You, wr.

Q  Avxd Bvews arw e guns el you describe ss
bwing sutometic.

Cror»0»e

LR S T~

“w .
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T Five ...on sre on the other side of e window
A Right.

Q  And you pick Christopher White nul of thoss
five men. ) .

A Rght.

Bacsuse Inal's who you balleve the snooter is.
Right.

You werenl coogerating with the police sl

Right.
Bust you'rs SOUPSrEting now .
Right.
And lan'l R brus that you have 8 paniing
Talony here in thw Clty of Bt Louls?

A Rignt

Q  Now, | would Hee to shyosw you whet is
Defondant's Exhibit N. And you had tathed befors about
what type of guns you sed Fred snd Robert hea.

A Right

G  Okay. And you indicated thet you hed & Giook
B e Rrnter DistoL

A Right.

G P showing you Delendent’s Exhibk §. Do

A Right
Q  Thank you,
Now Pd e 1o show yoi what's Deen markes

w3 Defartant's Exhibit D, Do you recognire 7
Yos.
And what is &7
Frad's house.
Frod's house?
Right.
And is 1hat a Ieir and accursis reflechion of
Frad's house?

A Yes

Q  And cen you oescribe - show It 1o e jury
and desoribe ~ point to whers it is that you pointed
O = jrmped off on the porch st

A (ndioaling).

O Okmy. And you feil dgown and into Uw
Pangway ripit thers.

A Yeu, maam,

2 Nextio that welss spout.

A You, ma'wm.

Q  Dikmy. Foile 1o show yois Do wimt's besty
marked s Defandent’s Exhiblt C. Do you recogaize R?

A VYes

2 And womt in K7
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A Right
G Ohsy. Whatever you didt with the police and
whastever you toki the police sng whateves you gid in
common, did you oo thet Indopendent of Robert Blawart?
A No.
T Wers you with Robert Stawart iy the police
staton when that Rappenad?
No.
80 you dis it independent of him?
Right.
You wersn't with him then.
1 waanl with him
MR. CRADDICK: Your Monor, | have no
further — i do have one more question.
You were sshad shout & panding case you have.
Right.
Have | given yous sy dest 1o testify hers dodey?
No.,
Have | made you sny promises?
No.
Has anyons in my office made you sny promisas
n sxanangs for your taetirmony?
A Wo.
O Do you hawe a lmwyer on that case?
A Right

>0 P> 0>
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e

Th Bboarnng pracentu.gn wore haid w ogwe
Camerr whihom e prasance i baaring of e Jury}

THE COURT: You reay osll your next withess,
Mr. Orsodick.

P
BANON FTOWESS
avimg Y ews Budy wumem by Wi Deprty Clark,, tansiliod:
DIRECT BXAMINATION
BY MR CEADIXCK
THE COURY: You muy procesd.

D Ry M Comthen) Woudt yen sam your
i for Lhuw Conart ared pary plnnse ¥

A Damon Stowers.

Q M. Stowers, how oki sre you?

A Twenty nine.

Q  And 0n June the 218t of the ysar 2002, whers
did you hve?

A The 5300 block of Arfington.

Q  Specifioady, what sddress?

A 5351,

Q  Mow, | want to direct your attention to your
dirnot inft thers. DO you see that diagrem?

A Yos, air.

Q Do you recognizs thoss — ths iny-out of
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Q L iese sthi pending here?

A Yeah,

G Do you sxpect to get snything rom your
lastimony here tnday?

A No

MR. CRADDICK. | bave nothing further of the

witnass, Judge.

THE COURT. Ms. Crane?

WS, CRANE: | have no further guestions st
this time, but | would ks to resarvs the rght to recell
this withess.

THE COURT: Al nght. Mr. Bhockiey, you mey
step dowey, but you're not excused. You'¥ have o stay
in touch with us, Daay?

THE WITNESE: ARl ight.

THE COURT: Lacies srxi penilermen, we 'R take
8 recens ot this time,

Ploass dont discuss the cese smong
yoursaivws o with others Or form or express any
opirons sbhout B, and we'll be in recess for
20 minutas. Leaave your nolshooks in your chairs.

L e T
TAS Jary wus Sty adsvainmhad

A58

DOUSes Bs Deing the Douess 83 Sut In part of the
Dlock of the 5300 biock of Artington?

A Yes, sk

Q  Would you agres with the houses as theyre
inid vut snd the numbers sttachad 1o them, ss being
part of that biook?

A Yeou, air,

Q  Wouild you step down and point 1o your house
on that siageem, i iTs o the diegram?

A (indosting).

Q  And for the record, you pointed at 5351, is that
correot?

A Yes, mir.

Q  Plesse lake your seel

At that tirne of June of the yesr 2002, did you
know B person nmmed Freodie Onew?

A Yos, sk,

O And didd you know him 2o sither stay or have s
retative who kved across the strest from yous housa?
You, wir.

What was e numoer of that house, i you

iDahove R was 5342,
Okcay. THtS Sis0 Ou the disgrem?
Yo, sir

»or§o>




