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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF MISSOt:Rl 

£ASTERl\' DIVISION 

JUANE T. KENl\Tf:LL, ) 
) 

Petitioner. ) 
) 

v. ) 
) 

DAVE DORMIRt, ) 
) 

Respondent. ) 

No . 4:09-CV-407 AGi' 
I<:CF 

SUGGESTIONS IN OPPOSITION TO PETITIONER'S 
MOTION TO AFfHORIZE DISCOVERY 

Comes now respondent , by and through counsel, and states as follows as his 

suggestions in opposition to petitioner's April 22, 2010 motion to authorize discovery. 

Petitioner request!> authori:.:ation for discovery conccm.ing two witnesses who 

testified for the state during petitioner 's criminal trial. But for each w·itness, petitioner 

merely speculates about the existence of information to support a claim under Brady v. 

Marylnnd, 373 U.S. 83 ( 1963), and such speculation is insufficient cause for discovery 

under Rule 6 following 28 U.S.C. §2254. 

As to witness Robert Stewart (Tr. 560), petitioner suggests that Stewart was 

arrested on July I . 2002 but the charge was dismissed before Stewart's enlistment in the 

Army in 2002 (First Amended Petition, page 1 0). Assuming the suggestion wt.~re true, 

and assuming that the suggestion was not disclosed, petitioner cannot show prejudice 

under Brady. To state a Bradv claim, the alleged infomtation that was nul disclosed must 
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be "material." Phrased another way, the undisclosed infom1ation must create a 

reasonable probability that the outcome of the trial would have been diflcrent. Strickler 

v, Greene. 527 U.S . 263 ( l999); ~trickland v. Wm;hington, 466 US. 668 (l984). 

The record reflect<; that petitioner's murder of Mr. Chew occurred on June 21, 

2002 (Tr. 562-63). La(er that day, Stewart had infonneu Lhe police of petitioner's 

involvement (rr. 58.5). On June 21, 2002, Stewart picked out petitioner's photograph 

err. 586-88). Shortly thereafter, Stewart picked out petitioner from a line-up (Tr. 588-

89). The witness's identification of petitioner occurred before the alleged arrest on July 

1, 2002. Because the inculpatory infom1ation came in to existence before the alleged 

arrest, petitioner cannot show a reasonable probability that the outcome of the proceeding 

would have been different.' 

As to witness Shockley, petitioner again complains that Shockley was arrested on 

July 1. 2002 (Motion. page 2). Similarly, Shockley identified petitioner before that 

alleged arrest. Shockley spoke with the police on June 21, 2002 (Tr. 522-23). Shockley 

identified petitioner's photograph that day (Tr. 523·26). Shockley identified petitioner 

from a live line-up on June 26, 2002 (Tr. 526-2&). Again, Shockley identified petitioner 

before the alleged July I, 2002 arrest. 

Finally. petitioner contends that the state did not disclose a "deal" between 

Shockley and the state concerning the disposition of charges in State v. Shocklev, No. 

1 Petitioner also suggests that a weapon used at the Arlington shootout was 
confiscated during the July I, 2002 arrest (Motion, page 2). But the record was clear that 
the murder victim fired his weapon many times into th.e street (Tr. 454, 517 -IS, 576 ). It 
wa<> also clear L.,_at Jeffry Shockley fired bis weapon {Tr. 519, 578-79). Again, petitioner 
can :->how no Bmdy prejudice. 
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021·00715 . The pending charge was discussed at Clu·istopher \vl1iLe's, the co-

defendam's , tria l (Suggestions Fxhibir A). Addirionnlly, the fnct that there was no de:.~l 

made wa.s also discu•;sed during that proceeding (Tr. 555·56). That testimony under oath 

is con finned at the February 9, 2004 guilty plea by Mr. Shockley (Petilioner's Exhibit 1 ). 

when Mr. Shockley' s eounsei aruwuuced, ''this pie~ is made open. We have no 

agreement 'With the State of Missouri'' (Petitioner's Exhibit L page 2). This 

understanding is confitmed tater during the proceeding (Petitioner's Exhihit I, page 12). 

lritcrcstingly, in his motion, petitioner docs not attach an affidavit from petitioner's 

counsel. Ms. Ibt, indicating the Shuddey information was not disclosed, only uffidavils 

from appellate attorneys. 

To support his case. pelitioner attaches petitioner· s Exhibit 4, a computer 

generated unsigned and unsworn document containing multiple layers ofhearsay. And in 

contrast, Shockley's lawyer, as an officer or the court. represented to the coun. that 

Shockley was pleading guilty without a deal. Petitioner presents no recantation by the 

officer of the court. The in-court testimony should trump the hearsay proffered by 

petitioner. 

WHEREFORE, for the reasons herein stated, respondent prays that the Court deny 

petitioner's motion to authorize discovery. 
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CERTIFICATE OF SERVICE 
I hereby certify tlult a true and correct 
copy of the foregoing was electronically 
filed by using the CMIECF syslem; thus, 
undersigned counsel should receive notice 
of the filing and the document through the 
CM; ECF service: 

Kent E Gipson 
Attorney at Law 
301 Easl 63rd Street 
K.ansas City, MO 64113 

~----
Stephen D. H.awke 
Assistant Attorney Genera! 
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Respectfully submitted, 

CHRJS KOSTER 
Attorney General 

\sHio;pl:le.t:~ .O ~~!I!: ·-
STEPHEN D. HAWKE 
Assistant Attorney General 
Missouri Bar No. 35242 

P. 0 . Box 899 
Jefferson City, MO 65102 
(573) 751-3321 
(573) 751-3825 fax 
stephen.hawke@ago.mo.gov 
Attorneys for Respondent 
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IN THE MJSSOUR1 COURT OF APPEALS 
EASTERN DJSTRICT 

CHRISTOPHER WHITE, 

Appellant , 

vs. 

STATE OF MJSSOURl , 

Respondent. 

) 
) 
) 
) 
) Appeal No_ ED-84232 
) 
l 
l 
) 

IN THE CfRCUJT COURT OF THE CITY OF ST, LOUIS 
STATE Of MISSOURI 

Honorable Robert H. Dierker, J r ., Judge 

STATE OF MISSOURI, 

Plaintiff. 

) 
) 

' I vs. ) Cause No, 021-02368 
I 

CHRJSTOPHER WHITE, I 
) 

Defendant. ) 

TRANSCRIPT ON APPEAL 
JANUARY 12 - 16, 2()(}4 

VOLUME 11 

MR. ROBERT CRADDICK 
MS. MARY PAT BENNINGER 

As--.is tant Circuit Attorneys, 
on behalf of the S m.te of Missouri; 

MS. TARA CRANE 
MS. MICHELLE MONAHAN 

Assistant Public Defenders, 
on behalf of the Defendant. 

MARGARET E. WAL..()H, CCR, RPR, CRR 
OFFICIAL COURT REPORTER 

CITY OF ST. LOUIS CIRCUIT COURT 
TWENTY -SECOND JUDICIAL CIRCUIT 
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i uane Kennell v. Dave Dormire 
No. 4:09-CV-407 AGF 
Suggestions Exhibit A 
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