UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI -

»EASTERN DIVISION
JUANE T. KENNELL, )
Petitioner, ;
Vs, ; No. 4:09CV00407 AGF
DAVE DORMIRE, ;
Respondem. ;

MEMORANDUM AND ORDER

This matter is before the Court on habeas Petitioner Juane Kennell’s “Renewed
Motion for Discovery, Release of Documents, and for Evidentiary Hearing.” For the
reasons set forth below this motion shall be granied in part and denied in part. The
motivn was filed immediately after the Courtissued its decision on September 16, 2014,
in 2 related habeas case, Christopher White v. Steele, No. 4:08CV00288 AGE. Kennell
and White were both convicted in scparate trials of crimes involving the June 21, 2002
shooting death of anindividual named Freddie Chew. Each habeas Petitioner asserted a
claim that the State failed 1o disclose s deal it had with key witﬁasscs for the prosecution
in each trizl, Robert Stewart and Jeffrey Shockley, in return for their testimony.

In each habeas case the Court granted the Petitfoner’s request to engage in
discovery to ascertain whether Stewart and/or Shockley had negotiated favorable
treatment in exchange for their testimony against Petitioner, to the extent that the Court

ordered the Office of the Circuit Attorney for the City of St. Louis, the St. Louis
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.'Mmropnl i}a_n Paolice Dupaﬁmcni, and the Missourd Public Defender Systc:m m"pr‘mvide
numerous ﬁ!f;‘% including the crimi'nal.c'ase files for Petitioners, a:id"any files involving
charges against Shockley and Stewart. affording these ncsn-partics,‘a chance 1o object.
vThe Circuit Attorney objected based on work product and atlomey-client privileges, and
the Arrest Record Act, Mo, Rev. Stat. §610.100. The Public Defender abjected based on
work product and attorney=client privileges. and also argued that comphiance with the
Court's order would require it to violate Missouri Supreme Court Rule 4-1.6. In light of
these pbjections, the Court Qrcierad that the files be submitled to the Court for in camera
mspection

The ﬁlcs were submitted to the Court and the Court held a hearing on the question
of W.h&ihéf the.in camera documéms should be provided to c?‘nmsel for Kennell and
counsel for White. At the hearing, the Court directed the Circuit Altorney to provide
Kenpell and White with copies of an unsigned plea agreement related to February 18,
2002 charges against Shockley, and granted Kennell and White leave to depose Shockley
if they wished to. In other regards, the Court took the matter under submission.

1n its decision in White, the Court concluded, after review of the documenits, that
there was no evidence whatsoever in the record as a whole, including the in camera
documents, of a violation of Brady v. Marviand, 373 U.S. 83, 8T{1963), with respect to
Stewart, and that any possible Biady violation with respect to Shockley based upon a
notation in his attorney’s {iles that the State “hinted™ that it may drop certain charges

against Shockley in exchange for his testimony was not material or prejudicial for several
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reasons. including that Stewart had testified to essennally the same events as had
Shackley. |

The next day. counsel for Kennell filed the present motion, stating thiat be was
"blindsided” by the Count’s decision in Whiie, snd had assamed that once the Coun
finished its in camera review of the documents, the Court would release any documents
that were relevant 1o comnsels for Kenne!l and White so that they could file a
supplemental traverse.in support of their Brady claims and renew their request for an
cvidentary hearing. Counsel for Kennell argues that even if this assumption was faulty,
it would not be f‘;a_%r tovissue 31 decisinn in Kennell’s case now without releasing relevant i
camera gucuments o him. and affording him an evidentiary hearing and an opporiunity
to tile a supplemental traverse on his Brady claim.

In support of tus mation, counsel for Kennell submits three exhibits. The first
exhibit1s a staiement by ananvestigator hired by counsel 10 interview Stewart. The
mvestigator slates tat he mterviewed Stewart on August 2, 2012, and that Stewart wld
him that he {Stewart) was not offered any deal to testify against Kennell and White.
Rather the judge in s case, oifered to drop the charges if he would enlist in the anmy,
which Stewant did. This undermines any claim that Sicwaﬁ testified against Kennell and
White in retumn Tor a deal'with the state. The investigator further states that Stewart said
he really could notidentify Kennell and White, which has no bearing on Kennell's Brady
claim. And the investigator stales that Stewart told him that he never heard Shockley say

he was offered “some kind ol a deal, but it was obvious, because he never went to prison
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on his sericus [gun and drugsi c;wrgﬁsf‘ {Doc. No. 77 a1 7.} This (hearsay) conclusion
by Stewart is rank speculation. Petitioner did not depose St&zwaﬁ‘

The second exhibit submitted by Kennell’s counsel is the above-mentioned
unsigned plea agreement with Shockiey. The unsigned agreement staies thai if Shockley
pleaded guilty, Ihe state would recommend a suspended imposition of sentence plus two
years supervised probation, 80 hours community service, and payment of court costs, in
exchange for his full cooperation, including truthful testimony in the prosecution of
Kermell and White for Chew’s murder, and Shockley’s brother for a different murder.
This plea proposal was never accepted.

The third exhibit is.a declaration by Jerome lohnson dated Oct. 24, 2012, in which
Johnson states that Shockley and Stewart told him they could not recognize the shaoters
in the Chew murder case becatise the shooters were wearing ski masks, and that they just
guessed as to who the shooters were. Johnson also states that a gun found by the police
va car he was driving on July 1, 2002, was uot his, but belonged to Stewart, who along
with Shuekley, was in the car too. This gun later was wlentified as one involved in the
shooting incident that left Chew dead.

The Court regrets the misunderstanding between the Cﬁun and Kennell’s counsel
as to how matters would proceed with regard to the Brady claim. The Court does not
believe that Petitioner or his counsel has a right to the release of any of the in camera
documents from the Public Defender's Office. There s no basis for finding that

Shockley waived his attorney-client privilege with respect to his attorney's casc file. And
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s noted abav_ge‘; e only pags%bic basis faf a B_rfw{w alairﬁéémaincd i 'thésc files has
already been discloscd and analyzed by the "fia:;urt.

With respect 10 the Cireuit Annmeg}’s ﬁlﬂs; the Court 18 inclined 1o provide
counsel for Kennell with acopy of the record showing the dispositon of charges againgt
Shocktey and Stc\vart filed when they werc arrested on July 1, 2002, Asnoted in White,
the record shows that within days of the arrest the charges were refused for kck of
“sufficient vatue™ with respect 1 Shockley and for “insufficient connection”™ with respect
to Stewart: A copy of this: Order will be provided to the Circuit Attorney’s Office and the
Court will allow the Circuit Attorney s Office seven days 1o object to the Court making
this Jinitted release of this document to counsel for Kennell.

The Court will also allow Kennell 30 days within which 1o file a supplemental
traverse based on any new evidence and arguments he wishes to submit to the Court.
Kennell's request for additional e for discovery shall be denied without prejudice. He
has not set forth with specificity the additional discovery he seeks nor has he shown that
any additional discovery will enable him to demonstrate that he is entitled to relief,
Similarly, Kennell’s request for an evidentiary hearing is denied at this-point in the
provecdings, #s he has not shown that “the facts underlying the claim would be sufficient
to establish by clear and convincing evidence that bur for constitutional error, no
reasonable factfinder would have found the applicant guilty of the underlying offense.”
See 28 U1.8.C. § 2254{e)2)(B).

Accordingly,

A-233




IT1S HEREBY ORDERED that Peis‘!ic;;i_m“ Juane Kennell's "‘Ren&é&*ed‘Mmiun
fon T)isc_cag::ry. Release uf Do umi:m;sj, and for Evidentiary Hearing” is GRANTED in
partand DENIED in part as set forth above. (Do, No. 77.)

IT IS FURTHER OflUEREﬁ thatthe Clerk's C’fﬁc’e sﬁa!i prn\fide:tﬁé Circult
Attorney’s Office of the City of 8t. Louis (a Movant in (his case) with a copy of this
Memorandum and Order, together with a copy of the document separately marked as
Order Exhibit 1. The Circuit Aftarney's Office shall have seven days to obj:cct to the
Court making the above-noted release of the document to counse! for Kennell, [Fno
objechion is filed, the Court will thereafter file Order Exhibit 1 under seal, with a copy to
Petitoner and Respondent.

ITIS FURTHER ORDERED that Petitioner shall have 30 days, to-and including
January 14, 2015, to filea supplemental traverse. Rospondent shall have 10 days

thereafier to respond.

AUDREY G.FLEISSIG \)
UNITED STATES DISTRICT JUDGE

Dated this 15™ day of December, 2014
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