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MEMORANDUM AND ORDER 

nus matter is before the Court on habeas Petititmer Juane Kennell's "Renewed 

Motion for DisCQvery, Relea~e <1f[)ocuments, and for Evidentiary Hearing." For the 

reasons set forJ1 below this motion shall be granted in part and demed in part. The 

mvliun was filed immediately after the Court issued its decision on Septemher 16, 2014, 

in a related habeas ca..<>e, Chrisrnpher White "· Su:ele. No. 4:08CV00288 AG¥. Kennell 

and \Vhite were both conv1ctc:d in separate trials of crimes involving the June 21, 2002 

shooting death of an individ~al named Freddie Chew. Each habeas Petitioner asserted a 

claim that the State failed to disdose u deal it had with key witnesses for the prosecution 

in each trial. Robert Stewart and Jeffrey Shockley. in return for their testimony. 

Jn each habeas case the Court granted the Petitioner's request to engage in 

discovery to as.:ertain whether Stewart and/or Shockley had negotiated favorable 

treatment in exchange for their testimony against Petiti()ner, to the extent thattbe Court 

ordered the Office of the Circuit Attorney for the City of St. Louis, the SL Louis 
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Metropolltan Police Dep<lrtmeni, and the Missouri Public Defender Systen1 to provide 

numerous files, including the cdminal case files forPetitionen., and uny Iiles involving 

charges against Sl1ocklcy and Stewart. affordmg these non-parties. a chance to. ObJect. 

The Circuit Attorney objected based on work product and attorney-client privileges, and 

the Arrest Record Act, Mo. Rev. Stat. § 610.100. The Public Defender objected based on 

work productand attomcy.-elicnt pri~'ileges., and also argued tbnt eomphance with tht> 

Court's order would require it to violate Missouri Supreme Court Rule 4-1 .6. ln light of 

these objechons, the Court ordered that the files be submitted to the Court for in canwrq 

inspection 

The files were submitted to the Court and the Court held a bearing on the question 

of whether the in camera documents should be pnwided to counsel for Kennell and 

counsel for White At the hearmg, the Court directed th~ Circuit Attorney loprovldc 

Kennell and Whire with copi~::s of an unsigned plea agreement related to February J 8, 

2002 chargeS against Shockley. and granted Kennell and White leave to depose Shockley 

if they wished tl). ln other r~gards, the Court tpok the matter under submission. 

111 its decision in Whi£e, the Court concluded, after review ofthe documents} that 

there was no evidence whatsoever in the record as a whole, includmg the in Ct1111l'tYJ 

d<.~ewnents, of n violation of Brady v. Maryland, 313 U.S. 83, 87 ( 1963), with respect to 

Stewart, and that any possible Brady violation with respect to Shockley based upon a 

notation in his attorney's files fha! the State "hinted" thal it may drop certain charge::: 

against Shockley in exchange for his testimony was not material or prejudiciaJ for several 
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reascm:.. induding that Stewar1 had testified to essentially the sarne events as bad 

Shockley 

The next day. comll:iel f<.u Kennell fHcd the present motion, slating that hew~ 

"blmdsH.kd"' by lhe Court•s dec1sion in While, and had assumed that once the 0JUl1 

Hnished its in c<Jmera review <)f the documents, the Court would release any documents 

that wen:: rclevaJH 1o crmnsd~ fm Kennell and Whtte so thai they C()UJd file a 

:suppJernenlal traverse in support of their Brae(•' c:latms and renew their request for an 

cv1dcntary hearing. Counsellor Kennell argue~ that even if this assumption was faulty, 

it would aot he fuir fn issue:~ decision in Kennell's case now without releasing relevant m 

t:mm:n' documenl~ to him. and aflording him an evidentiary hearing and an opportunity 

to tile a supplemental traverse on his Brady claim 

I11 support ofhu; motion, counsel for Kennell submits three exhibits. The first 

mvcsttgator states that ht Interviewed Stewart on August 2, 2012, and that ~tewart tald I 

I him that he (Stewart) was not offered 11ny deal to testif)• against Kermell and White. 

Rathe1 U1e JUdge in hi'> t::#'>C', otlered to drop the charges if he wnuld enlist in the anny, .I 
wtuch Stewart did. This undennjnes any claim that Stewart testified against Kennell and 

Wh1te m return for a deal w11h the state. The investigator further stales that Stewart said 

he really could not identifY KenncU and White. whicb has no bearing on Kennell's Hrat{v 

claim. And the investigator states that Stewart told him that be never beard Shockley say 

he wa<, offe1 eJ "some krnd of a deal, but 11 was <.lbvious, be<;ause hu neve! went to prison 
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hy Stew.an is rank speculation, Pctiuoncr did not depose Stewurl. 

The second exhibit submitted by Kennell's counsel is the abovc~mcntioned 

unsigned plea agreement with ShQ<.:}dey. The tffil'iigned agreemem stales that if Shockley 

pleaded guilty, lht slate would recommend a suspended impl1siti(m (lf sentence plus two 

year!i supervised probation, 80 hours community service, and payment of court CQsts. in 

exchange for his full coope:ration, including truthful testimony in tht! prosecution of 

l<etsnell and While for Chew's murder, aml Shockley's brod1erfor a differem nmrdel'. 

This plea proposal was never accepted. 

The third exhibit is a declaration by Jerome Johnson dated Oct. 24,2012, in which 

Johnson states that Shockley and Stewart told him 1hey c\lUld not reoogni7e the shMters 

in the Chew murder case becnuse the shooters were wearing ski ma<iOks, and that they jus! 

guessed as to woo the shooters were. Johnson also states that a gun found by the police 

in a car he: Wds dnvmg on July 1, 2002, was nnt his. but belonged lo Stewart, who along 

with Shockley, was in the car tl~O. This gun later was 1dentifie.d as one invl)lved in the 

shooting incident that left Chew dead. 

The C(lUr1 regrets the m!sumJerstanding hetween the Court and Kcnnell't; counsel 

as to how matt~rs wou1d proceed with reiDtrd to the Brady claim The Court does not 

beHeve that Petitioner or his counsel has a right to the release of any ofthe in camera 

documents from the Public Defender's Oftlcc. There J> no basis for findintt thr"lt 

Shockley waived his attorney-client privilege wtth respect to his attorney's case file. And 
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as noted ilbovc, the ()nLy possible basts for a Brat{v claim ~ontaincd ltl those file:; h<JS 

alrt'-<~dy bee:• d!seloscd and analyzed by the Court 

With respect ro the Circuit Attorney's file~. the Court is jnclinedto provide 

counM::l fm f((.•tmell with H copy of the recurd sbowln!! the dispo~ition of charges ngainm 

Shockky and Stewart fited wben they were arrested on J.uly I, 2002. As noted m White, 

the record shows tl1at within days nfthe arrest the charges were refused for lack Q( 

"s-ufficient Vi'ltuc" wi!h respect tn Sbuckley and for "'insuffic:Hent connection" with respect 

In Stewart A copy of this Order will be provided to the Circuit Attorney·s Office and the 

Com1 \Viii allow the Circuit A tton1ey's Office seven days to object to the Court making 

this linHted te1e..'t-<:e ofthh documeol to coum.-el fot Kennell. 

fhc C'nurt will also allow Kennell 30 da>•s within '1\.'hich In file u supplementul 

traverse based on any new evidence and arguments he wishes to s.ul>rnit to the Court. 

Kennelr s request roc additionalome for discovery shall be denied without prejudice. He 

has not set forth w1th specifit.:tty Lhe a:dd1honnJ discovery be seeks nor has he shown lhal 

any add1tkmal dtscovcry will enable him to demonstrate that he is entitled to relief. 

Similarly, KenneJI's request fttr an evidentiary hearing is denied at this point in the 

pwcccding~. as he has no\ shown that "the facts undcrlymg the claim would be sufficient 

to establish by clear and convincing evidence that hut for constitutional error, no 

reasmw..hte fact finder would bavc found the apphcant guilty of the underlying offense" 

::,ee 28 U.S.C. § 2254(e)(2)(13}. 

Accordingly, 

s 
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lT IS HEREBY ORDERED that Petitioner Juane KL>Jtnell 1$: "Renewed Motiun 

frn Discovery. Release of Dncumcms. and for Ev1dcndary Hearing" is (;RANTED in 

psrf and DENIED in pari as set forth above. (Doc. No. 77.) 

IT [S FURTHER ORDERED that lbe Clerk's Office shal1 provide the Circuli 

Attorney's Office of the City of St. Louis (a Movant in I hi~ case) with a copy ofthi~ 

Memorandum and OrdGr, together WJth a cvpy of the d(1cumem separately marked as 

Order E;iliibit J. The C!rcuil Attorney's Office shall have seven days to obJect to the 

Court making the above-noted release of the doc;ument to counsel for Kennell. lf no 

objection 1s filed, !.he C9Urt will thereafter file Order Exhihil J under seal, with a copy t<> 

Petitioner and Respondent. 

IT IS FURTHER ORDERED that Petitioner shall have 30 days, lo and including 

January 14, lOJS, to file n supplemental traverse, Respondent shall have 10 days 

thereafter to respond. 

AUDREY G .. FLElSSlG 
UNlTED STATES DISTRICT JUDGE 

Dated this l 5lh day of December, 2014 


